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REED, Plaintiff in Error, v. Conway, Defendant in Error. 


1. A contract entered into, in behalf of the United States, by the surveyor 
general of Missouri and Illinois, with one of his deputy surveyors, for the 
surveying of the public lands, is the contract of the United States govern- 
ment and not of the surveyor general. 

2. The surveyor general has no power, it seems, to remove one of his duly 
appointed deputy surveyors except for negligence or misconduct in office. 
8. Since, however, the only duties of a deputy surveyor are to make surveys 
under special contracts, his removal, where he has no such contract, although 
wanton and without cause, would give him no cause of action against the 

surveyor general. 

4. After the surveyor general has entered into a valid surveying contract with 
a deputy, the surveyor general has no right, without cause, to remove such 
deputy with a view to deprive him of the benefit of his conduct, or to annul 
the same. 

5. Where, however, the surveyor general, in interfering with the deputy in the 
execution of his contract, acts in good faith and withaqut malice, the fact that 
he acts unlawfully will not give to the deputy a cause of action against him, 
His acts must be malicious to render him liable. 


2—VOL. XXVI. 
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Error to St. Louis Circuit Court. 


B. A. Hill, for plaintiff in error. 


I. The court acted improperly in turning ¢he plaintiff out 
of court and refusing to let the jury pass upon the question 
of malice. The pdWers of the surveyor of Illingis.and Mis- 
souri stand pon the dots of 1816 and 1796. Hevhas peiver 


to%en suffi — aber of ee surveyors ag deputy 

“y th b PSS, ADIN, f eS 

of the surveys and the delineator of the plats of surveys. He 
has no power to survey himself. He may therefore be re- 
garded as the principal deputy, without any power to execute 
a survey himself. He was then the recording clerk of the 
deputy surveyors and of the commissioner of the general land 
office, and draftsman of the plats and surveys, with power to 
certify plats for evidence from his records. He was not re- 
quired to exact any bond from the deputies; he was only em- 
powered to fix their compensation. He had an annual salary 
and fees for recording and certifying. He has been con- 
founded with the “ surveyor general of Louisiana,’’ who pos- 
sessed more ample powers, but was subject to more restric- 
tions. The name of “ surveyor general’’ has been appropria- 
ted by this clerk of surveys under the act of March 3, 1831, 
and he erects himself into dictator, an irresponsible judge. 
Now, he has authority to engage skillful deputies, but no 
power to exact a bond. I am unable to find any case of re- 
moval. The cause of removal was negligence or misconduct 
only. There are no binding instructions that affect this ques- 
tion. The commissioner of the general land office assumed, 
on the 28th of July, 1831, to issue instructions under the act 
of March 8, 1831, to the surveyor of Illinois and Missouri. 
But although the commissioner of the general land office had 
power to control the surveys returned certified, upon proper 
appeal, he had no power to affix the bond to a contract not 
required by the acts of Congress of 1796 and 1816, and the 
original instructions of Oliver Wolcott of 1797. There is no 
objection to the commissioner directing certain rules to be ob- 
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served with regard to the surveys, but he can not fix a condi- 
tion to a contract not required by act of Congress. The ques- 
tion here is whether the plaintiff was engaged by the surveyor, 
Silas Reed, to do the work done. The act does not require 
any written contract. Warren Reed had a commission as a 
deputy surveyor ; had taken the oath, and had signed the con- 
tract for surveying the six townships on the 14th of April, and 
it was perfected the 14th of May, ten days before Silas Reed left 
the office, and mailed to Warren Reed at a distance of one hun- 
dred and seventy miles from St. Louis. This is evidence not 
only tending to show, but absolutely showing, that he was en- 
gaged to survey the six townships. The evidence also shows 
that Conway made the same contract with Warren Reed ; told 
him to go on and complete the work on the 10th of October. 
Conway had no power of removal except for negligence or 
misconduct. Although the presumption is in favor of the 
proper exercise of such a discretion, yet, if it be shown to 
have been exercised corruptly and with malice to injure Reed, 
Conway is liable. 


Geyer and Krum § Harding, for plaintiff in error. 


I. This record does not present a case of the improper ex- 
ercise of the discretion vested in the circuit court in refusing 
to set aside a-nonsuit. The evidence does not establish any 
contract between the plaintiff and the United States as alleged. 
There was no contract completed before the defendant entered 
upon the duties of his office, and he did not assent to or sanc- 
tion one afterwards. The plaintiff did not perform on his 
part the contract, which he alleges to have been made, so as to 
entitle himself to pay for the work he pretends to have per- 
formed. There is no evidence of any unlawful act on the 
part of the defendant, in refusing to sanction or execute the 
arrangement made by Silas Reed after his dismissal from 
office. Whenever the law vests any person with the power to 
do an act, and constitutes him a judge of the evidence on 
which the act may be done, he is, guoad hoc, a judge, and is 
exempt from responsibility in a civil action for the exercise of 
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his lawful discretion, however erroneous and whatever his 
motives. (Vanderhayden v. Young, 11 Johns. 150; Wilson 
v. Mayor of New York, 1 Denio, 599; 3 Denio, 120.) 


RicHarpDson, Judge, delivered the opinion of the court. 


The abstract of the pleadings, much of the evidence, and a 
reference to some of the acts of Congress and the regulations 
of the land department bearing on the questions in this case, 
are set forth in the report of the case in 20 Mo. 22. When 
the case was first before this court, the question mainly dis- 
cussed, and the only one decided, was touching the liability 
of the defendant, assuming that the plaintiff had a lawful 
contract as described in the declaration, and that the defen- 
dant unlawfully interfered with it so as to deprive him of any 
benefit from it; and the judgment was reversed because the 
circuit court refused to instruct that the defendant was not 
liable unless he not only acted unlawfully but maliciously. 
It was decided that a ministerial officer, acting in a matter 
that requires the exercise of his judgment, is not liable in a 
civil action for any errors of judgment, unless he is prompted 
by malice or the purpose to oppress and harass the person 
injured by his conduct. We have been asked to review this 
decision, and to decide that a ministerial officer is exempt 
from responsibility in a civil action for the exercise of his law- 
ful discretion however erroneous and whatever his motives 
may be; but, after consideration of the arguments of the re- 
spondent’s counsel, and an examination of the authorities, it 
need only be said that we concur in the decision that has been 
made. 

On the second trial the testimony on the :part of the plain- 
tiff was substantially the same as on the first; and on the 
closé‘of the plaintiff’s evidence, the court, at the instance of 
the defendant, gave instructions that took the case from the 
jury and forced the plaintiff to a nonsuit. The instructions 
are as follows: “1. That there is no evidence of the comple- 
tion of any contract between the plaintiff and Silas Reed, as 





OCTOBER TERM, 1857. 17 





Reed v. Conway. 





surveyor general of Illinois and Missouri, obligatory on the 
United States, and which the defendant, as successor of said 
Silas Reed, was bound to execute on the part of the United 
States. 2. There is no evidence of any contract made and 
entered into between the plaintiff and Silas Reed, as surveyor 
general of the states of Illinois and Missouri, conformable to 
the laws of the United States and the usages, rules and regu- 
lations of the department of the government thereof having 
charge and superintendence of the public lands. 3. That 
there is no proof before the jury that the plaintiff was legally 
authorized to claim the benefits of either of the contracts de- 
scribed in the declaration.” 

The instructions do not point to any particular omissions in 
the proof, nor indicate any particular propositions of law af- 
fecting the case, and it is therefore necessary for us to explore 
the whole bill of exceptions, which is very voluminous, and 
to examine all the laws, the regulations of the land depart- 
ment, and the rules of the surveyor of Illinois and Missouri, 
bearing on the subject. 

The parol evidence was given chiefly by Silas Reed, who 
testified that he was surveyor of Illinois and Missouri from 
March, 1842, to May 24, 1845; that he had been informed 
by the commissioner of the general land office that, under the 
appropriation of the 8d of March, 1845, provision would be 
made for having a portion of the public lands in Missouri 
-surveyed during the next fiscal year; that on the 14th of 
April, 1845, he appointed the plaintiff a deputy United States 
surveyor, who took the oath of office as such and received a 
commission ; that the plaintiff was about to start to Dallas 
county, one hundred and severty miles from St. Louis, for 
the purpose of executing a surveying contract, and, to obviate 
the necessity of returning to St. Louis, he signed the contract 
mentioned in the declaration—the date and numbers of the 
townships being left blank; that he received a letter, which 
was produced, from the commissioner of the general land 
office, instructing him among other things to contract at once 
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for the surveying of the public lands>but not to contract for 
more than the apportionment of the appropriation to his dis- 
trict would cover. On the 10th of May, 1845, the contract 
was dated, the blanks filled, and then signed by the witness. 
The bond was signed by Edward James as surety, and he ap- 
proved the security to the bond, and a day or two afterwards 
mailed to the plaintiff at Dallas county, with a letter of in- 
structions, three sets of the contract and the bond. The ob- 
ject of sending the contract was to have the execution of it 
attested, and he thought the bond had not been signed by the 
plaintiff. The defendant took possession of the office on the 
24th of May, 1845, and witness saw the duplicate and tripli- 
cate of the contract and the bond in the surveyor’s office at 
St. Louis in July, 1845, and thought the execution of the 
contract and bond by the plaintiff was witnessed in the field. 
On the 10th of October, 1845, after the plaintiff had returned 
from Dallas county, the witness states that he had a conver- 
sation with the defendant respecting his brother’s contract of 
May 10, in which the defendant said he was willing that the 
plaintiff should proceed with his contract, but insisted that the 
contract of the Messrs. James should be reduced, as he feared 
the contracts already made would exceed the appropriation. 
The parties were informed of the result of this interview, and 
on the 13th of October the plaintiff, the Messrs. James, and 
the witness, went to the defendant’s office, who again insisted 
on a reduction of the James contract, but the witness heard 
nothing said respecting the contract of the plaintiff; and af- 
ter this interview the witness saw, the plaintiff go to Mr. ° 
Sprigg’s desk, who attested the execution of the plaintiff’s 
bond by the surety, and told the plaintiff that he must make 
oath to the contract, and thereupon the plaintiff went before 
a justice of the peace and made the affidavit endorsed on 
the contract. After the affidavit was made the contract 
and bond were handed to the witness to be delivered to 
defendant. On the 15th or 16th of October the plaintiff 
and the Messrs. James set out to perform their contracts, 
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and, on the same day after the witness had parted with them 
on the boat on which they had taken passage, he went to 
to the defendant’s office for the purpose of delivering the con- 
tract and bond, but did not see him, but saw the original, or 
a copy of a letter the defendant had written to the commis- 
sioner, dated October 13th, in which he stated he had annul- 
led the plaintiff’s contract. He therefore did not then leave 
the contract and bond, but afterwards, on the 25th of Octo- 
ber, sent them to the defendant by Maj. Anderson, and in a 
day or two afterwards they were returned to him by the de- 
fendant through the post-office. The plaintiff returned to St. 
Louis in February, 1846, and soon after tendered to the de- 
fendant the field notes of his survey. 

Mr. Sprigg, a clerk in the surveyor’s office, stated that the 
contract and bond were on the same sheet of paper, and were 
in the office on the 9th July, on which day he thought they 
were returned ; that on the 13th of October the plaintiff was 
in the defendant’s office, and when he came out of it to his 
desk he seemed pleased, and the witness supposed the diffi- 
culty about the contract had been settled; that he pointed 
out to the plaintiff the defects, which were, that there was no 
oath to the contract and no attesting witness to the signature 
of the surety in the bond; but he then witnessed the signa- 
ture of the surety, who then signed or acknowledged his sig- 
nature, and young James was the attesting witness to the 
signature of the plaintiff; that in Silas Reed’s time as sur- 
veyor, a bond was required, but no oath. On the 29th of 
May, 1845, the defendant wrote to the plaintiff directing him 
to suspend operations under the contract of May 10th until 
further advised, and on the same day he wrote to the depart- 
ment, desiring to be furnished with copies of letters sent to 
his predecessor between certain dates, for the reason that it 
appeared eleven surveying contracts had been made for which 
he could find no authority in the office. He stated, in this 
letter to the commissioner, that he had suspended the eleven 
contracts of the 10th of May, and gave his reason therefor ; to 
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which the commissioner replied, 10th of June, 1845, that the 
department assumed no authority to interfere with the con- 
tracts of deputies, but doubted the propriety of suspending 
their contracts. The defendant wrote to the plaintiff, Octo- 
ber 17th, to consider the contract of May 10th as null and 
void. 

The only acts of Congress that relate to this subject are the 
act of May 18, 1796, entitled an “ An act for the sale of the 
lands of the United States in the territory north-west of the 
river Ohio” (Laws, Pub. Lands, part 1, p. 50)—the act of 
February 28, 1806, entitled “ An act extending the powers of 
the surveyor general to the territory of Louisiana” (Laws, 
Pub. Lands, part 1, p. 182)—the act of April 29, 1816, en- 
sitled “* An act to provide for the appointment of a surveyor 
of the public lands in the territories of Illinois and Missou- 
ri’ (Laws, Pub. Lands, part 1, p. 278)—and the act of March 
3d, 1831, entitled “‘ An act to create the office of surveyor of 
public lands in Louisiana” (Laws, Public Lands, part 1, p. 
489), which it will be proper to notice only so far as it fur 
nished the material for the instructions framed on it by the 
commissioner of the general land office, July 28th, 1831. 
(Laws, Pub. Lands, part 2, p. 915.) 

The act of 1796 created the office of surveyor general ; 
made it his duty to engage a sufficient number of skillful sur- 
veyors as his deputies, whom he should cause to survey and 
mark the unascertained lines, &c.; gave him authority to 
administer to his deputies the necessary oaths upon their ap- 
pointment, to frame regulations and instructions for their 
government, and to-remove them for negligence or misconduct 
in office. By the act of 1806 the powers vested by law in the 
surveyor general were extended over the public lands in the 
territory of Louisiana, and it was made his duty to appoint 
a sufficient number of skillful surveyors as his deputies in 
said territory, one of whom, with the approbation of the sec- 
retary of the treasury, he should designate as his principal 
deputy ; and it was made the duty of the principal deputy, 
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thus appointed, to execute, or cause to be executed, by the 
oth :r deputies such surveys as might thereafter be authorized 
by law, and should generally perform, in conformity with the 
regulations and instructions of the surveyor general, the du- 
ties imposed by law on the said surveyor general. 

The office of the surveyor of the public lands in Illinois and 
Missouri was established by the act of April 29th, 1816, and 
has continued in force, without any modifications bearing on 
this case, ever since. This act provided that a surveyor of 
Illinois and Missouri should be appointed, whose duty it 
should be to engage a sufficient number of skillful surveyors 
as his deputies, and to cause so much of the public lands to 
be surveyed as the President should direct ; to do and per- 
form all such other acts in relation to such lands as the sur- 
veyor general was authorized and directed to do in relation 
to the same on the lands lying north of the river Ohio; and 
generally to do and perform all and singular the duties re- 
quired by law to be performed by the principal deputy of the 
territory of Louisiana. This act devolved on the surveyor of 
Illinois and Missouri the same duties which had been pre- 
scribed for the surveyor general of the United States and the 
principal deputy for the territory of Louisiana. He has no 
authority to make surveys himself, but it is his duty to cause 
the surveys to be made by deputies whom he shall appoint, 
with power to make regulations for their government, and to 
remove them for negligence or misconduct in office. (Mr. 
Wirt’s Opinion, 1 vol. Opinions of Attorneys General, 432.) 
The practice of causing the public surveys to be executed by 
deputies under contracts with them, at a fixed rate per mile, 
was commenced by General Putnam, the first surveyor gen- 
eral, in 1797, and having received the sanction of the govern- 
ment, has been followed ever since. The contract system 
secures the performance of the work undertaken by the de- 
puty, whether on examination he finds it a hard or an easy 
job; whilst a deputy not bound by contract might resign at 
any time and abandon a survey after it is begun if he found 
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it more laborious than he had expected, and thus delay the 
public interests. No surveys are made but such as are ex- 
ecuted by deputies and are generally made under specific 
contracts ; and as there are no duties incident to the office of 
a deputy but. that of surveying under contract, he has no 
salary, and, without a contract, has no power and no duties, 
but is a mere locum tenens, with the empty title of an 
office that secures nothing but the chance of obtaining a con- 
tract at the pleasure of his principal. The law that gives the 
surveyor authority to appoint deputies seems to deny him the 
power to remove them except for negligence or misconduct ; 
and as the deputy, after he has once contracted to make a 
survey, can not retreat from the undertaking, no matter how 
arduous the labor, or unprofitable it may be, the limitation 
on the power of removal is wise and just. As the deputy can 
not abandon the work he undertakes to perform as soon as he 
tires of it, the other party to the contract ought not to repu- 
diate it without lawful cause. The wanton removal of a de- 
puty without a contract would be damnum absque injuria ; 
for as there is no compensation annexed to his office there 
would be no appreciable injury. But it is not lawful, without 
cause, to remove a deputy with a view to deprive him of the 
benefit of a subsisting contract, or to annul a contract after 
the right is secured to perform it, or in the course of its ex- 
ecution. 

The instructions from the commissioner of the general land 
office, of July 28th, 1831, to the surveyor general of Missis- 
sippi, direct that a bond, with approved security, shall be 
taken for the due execution of all surveying contracts, in the 
penalty of double the value of the contract, and that the sur- 
veys must be executed under the personal and immediate 
superintendence of the contractor. These instructions appear 
to have been suggested by the 4th section of the said act of 
March 3d, 1831; and though the act does not apply to Mis- 
souri, there can be no reason why the commissioner of the 
general land office, who has a superintending control over 
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the public surveys, could not incorporate its practical provi- 
sions into the regulations of the department, so far as they 
were applicable and not inconsistent with law. The instruc- 
tions were directed to the surveyor of Mississippi, but a du- 
plicate copy of them was sent to the surveyor of Illinois and 
Missouri, and they became obligatory on the latter. 

The summary of the law and regulations of the department 
may be stated to be, that the surveying of thg public lands is 
done under written contracts with deputies, who are required 
to execute bonds with approved security for the due execu- 
tion thereof; they must take an oath faithfully to discharge 
their duties ; they may be removed for negligence or miscon- 
duct, and their work must be done under their personal and 
immediate superintendence ; and, by the printed instructions 
of the surveyor at St. Louis, the deputy is required to return 
his work with an affidavit, at the foot of the field notes of 
each township, that the work has been executed pursuant to 
his contract, in conformity to the law and instructions; 
that he has regularly surveyed and subdivided the township 
into sections, and that the field notes are the true and cor- 
rect notes of the survey as executed. The contract between 
the plaintiff and Silas Reed, who acted in his official capa- 
city, was inoperative whilst it remained in blank ; but if the 
blanks were properly filled by the surveyor at St. Louis, and 
the contract was signed by him and then mailed to the plain- 
tiff, who, after receiving it, adopted and returned it to the 
proper office, it was binding on the plaintiff, though it was 
in blank when he signed it. It was at least good as a proposi- 
tion from Silas Reed as surveyor, which continued outstand- 
ing whilst he remained in office, and if accepted by the plain- 
tiff in a reasonable time, became a contract. (2 Kent, 477.) 
And even admitting that it was essential that the plaintiff 
should have adopted the contract, after the blanks were filled, 
during the official term of Silas Reed, the instructions of the 
court are erroneous; for the question was open to be tried by 
the jury, whether in fact the plaintiff had not received and 
adopted the contract before Silas Reed was removed. 


4 
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But the contract, though signed by Silas Reed, was execu- 
ted by him as a public officer and in behalf of the United 
States, and did not commit him to any personal liability ; 
for, as was said in Hodgson v. Dexter, 1 Cranch, 363 : ““Where 
a public agent acts in the line of his duty and by legal au- 
thority, his contracts, made on account of the government, are 
public and not personal; they enure to the benefit of, and 
are obligatory on, the government, not the officer.” And if 
the proposition to the plaintiff from the surveyor, as a public 
officer, and as the act of the government, was accepted in a 
reasonable time by the plaintiff, it became a contract that was 
binding on the plaintiff and the United States, although in 
the interval between the time it was sent and returned Silas 
Reed had been removed from office and the defendant tell 
pointed in his place. 

If the security to the bond for the performance of the con- 
tract was approved by Silas Reed whilst he was in office, his 
_ approval was sufficient, at any rate until the plaintiff was 
notified that other security was required. 

Before the 20th of June, 1845, we do not find that there 
was any regulation that required an oath to the contract, and 
the execution of the contract and bond to be attested by wit- 
nesses; and though there is nothing in this record to show 
that such a regulation ever existed, it is proper to observe, in 
reference to the instructions of the commissioner of June 
20, 1845, which were in evidence on the first trial and may 
be offered again, that they would not apply to this contract if 
it was completed before they were issued. The contract was 
obligatory on the plaintiff, and the bond was binding on the 
principal and his surety, though their signatures were not 
attested ; and if the papers were in proper form according to 
existing instructions, they would not be invalidated by sub- 
sequent instructions that did not affect their substance, espe- 
cially ifthe requirements of the instructions of the 20th of 
June were complied with acer they were brought to the 
plaintiffs notice. 
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The contract required the plaintiff to perform the work he 
engaged to do “ under his own personal and immediate super- 
intendence and not by sub-contract.” This did not forbid 
him from employing assistants, for one man alone could not 
make the surveys, nor did it require him to be personally 
present all the time, for that would be almost physically im- 
possible ; but as the law required the surveyor to employ 
skillful deputies, and his services were engaged, he was bound 
to devote his personal attention to the work, and so far be 
personally present and superintend its execution as to be 
capable of judging and certifying as to its correctness. 

We give no opinion of course as to the weight of the evi- 
dence bearing on the questions raised by the instructions 
given by the court, but the instructions were erroneous be- 
cause we think there was evidence tending to prove that there 
was a contract between the plaintiff and Silas Reed, as sur- 
veyor of Illinois and Missouri, obligatory on the United 
States, which the defendant ought to have respected, and 
which the plaintiff was legally authorized to claim the bene- 
fit of. But to entitle the plaintiff to a verdict the jury must 
find on satisfactory evidence, under proper instructions from 
the court, not only that there was a contract as laid in the 
declaration, and that the defendant unlawfully interfered 
with it, but that his conduct in the premises was stimulated 
by malice ; for though the defendant may have acted unwisely 
or unlawfully, yet if he acted according to his judgment of 
what was right, or from a desire to promote the public inter- 
ests, he will not be liable. 

The other judges concurring, the judgment will be re- 
versed and the cause remanded. 
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Leimer, Appellant, v. Paciric Rartroap, Respondent. 


1. Where a demurrer to a petition is improperly sustained in part and over- 
ruled in part, and the court improperly strikes out a portion of the petition, 
and the plaintiff takes a nonsuit, he will be entitled to have the nonsuit set 
aside. 


Appeal from Gasconade Circuit Court. 


The following is the petition in this cause: “ The plaintiff 
states that defendant owes him $1012.45 for provisions, board- 
ing and lodging furnished for employees on said road; also 
for others, at the special instance and request of defendant ; 
also for brandies, wines, hay, straw, ice, clothing, bedding, 
attention to persons wounded on said road; also for work and 
labor done and performed for defendant ; also for money paid 
out and expended for defendant, all at the special instance 
and request of defendant; the particulars of all which, and 
also the credits thereon will appear by the several accounts 
hereto annexed and made part of this petition. Plaintiff asks 
judgment for $1012.45, being the amount due him.” 

With this petition, three several accounts—marked A., B. 
and C.—were filed. In these accounts many of the items 
‘were charged in the aggregate, thus: “ Nov. 1, 1855—Sup- 
per for 360 persons at 50 cts., $180. Nov. 2, 1855—Break- 
fasts for 320 persons, $160. Nov. 2, 1855—Dinners for 265 
persons, $1382.50. Nov. 2, 1855—Supper for 17 persons, 
$8.50, &c. The defendant demurred to the petition. The 
court sustained the demurrer as to the accounts marked A. 
and B., and ordered them to be stricken out, with the excep- 
tion of certain specified items. The court overruled the de- 
murrer as to the third account filed. The plaintiff thereupon 
took a nonsuit, and afterwards moved to set the nonsuit 
aside. The court overruled the motion. 


Stevenson, for appellant. 


I. In setting out the items of an account a party is only 
required to state the same so that the opposite party may 
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know with* certainty for what specific thing a recovery is 
sought. It was an intelligible statement of the items to 
charge defendant with a certain number of meals furnished 
as a landlord at the request of plaintiff, and it was immate- 
rial by whom they were eaten, and in this case impossible to 
be stated, because they were strangers to plaintiff. The items 
stricken out were all intelligibly stated, and apprised de- 
fendant fully of the nature of the same. The grounds of 
the demurrer were not well taken as against the account of 
plaintiff. 


S. T. §& A. D. Glover, for respondent. 


I. The plaintiff having abandoned his petition can not as- 
sign error on that account. Having taken a nonsuit he has 
abandoned his demurrer, and he has now no remedy on his 
assignment of error. 


Scott, Judge, delivered the opinion of the court. 


As the court below sustained the demurrer to part only of 
the plaintiff’s petition, the only course left to him, in order 
to take the opinion of this court on the correctness of the 
action of the circuit court, was to submit to a nonsuit and 
bring the case here. If the nonsuit had not been taken, there 
would have been still an action pending in the court below, 
which would have restrained this court from entertaining an 
appeal or writ of error, as the plaintiff could not have ap- 
pealed a part of his cause whilst another part was unde- 
termined. Had the plaintiff gone on with so much of his 
action as was not affected by the demurrer, he might have 
been embarrassed in his subsequent proceedings. Suppose 
he had recovered on the cause of action remaining unaffected 
by the demurrer, would he bring a writ of error on the judg- 
ment in order to have the judgment of the court reversed for 
sustaining the demurrer to part of his petition? If this was 
allowed him, would he not lose the judgment he had obtained? 
A judgment is an entire thing, and must be reversed in whole 
and not in part. There was but one count or cause of ac- 
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tion in the petition. The law required him to join all his 
accounts growing out of one transaction in the same petition. 
He could not sue for one part of an account and after judg- 
ment bring a suit for another part of it. (Brown v. King & 
Fisher, 10 Mo. 56.) Had the case been as it was in the brief 
supposed to be—a demurrer sustained to the entire petition— 
as the judgment on the demurrer was final, there being no 
leave to amend asked or given, the party by that judgment 
was out of court and the subsequent nonsuit was an act of 
supererogation and did not affect the proceedings on the de- 
murrer. The record being brought here by appeal or writ 
of error, the nonsuit would be disregarded as a superfluous 
act, and the action on the demurrer would have alone been 
considered. | 

We see no objection to the petition under the liberal sys- 
tem of the pleadings now indulged. The petition with the 
accounts annexed sufficiently show the object and intent of 
the plaintiff’s action. 

Judge Napton concurring, the judgment will be reversed 
and the cause remanded; Judge Richardson not sitting. 


Stickies, e¢ al., Respondents, v. McManus et al., Appellants. 


1. An action upon an administrator’s bond must be brought in the name of the 
state. 


Appeal from Ripley Circuit Court. 
Noell, for appellants. 
Bay, for respondents. 
RicHarpDson, Judge, delivered the opinion of the court. 


This record abounds in errors, but it is unnecessary to 
notice them. The judgment must be reversed, though the 
execution of the bond had been proved or even admitted on 
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the trial, because the action on the administrator’s bond, in 
which the state was the obligee, can not be maintained in the 
name of the plaintiff. This point has been expressly deci- 
ded in the case of the State to the use, &c., v. Moore, 19 
Mo. 369. 

The judgment is reversed, the other judges concurring. 


Tue State, Respondent, v. Vauecun, Appellant. 


1. To enable the Supreme Court to determine whether error has been com- 
mitted in giving instructions to the jury, the evidence must be preserved in 
a bill of exceptions. 

2. The insufficiency of an indictment may be taken advantage of in the Su- 
preme Court, although no motion in arrest of judgment was made. 

8. An indictment charging that the defendant feloniously, wilfully, on purpose 
and of malice aforethought assaulted C. H. with a loaded pistol, and then 
and there, with said pistol, feloniously, &c., did shoot said C. H. with the 
intent to kill him, is sufficient under section 35 of the second article of the 
act concerning crimes and punishments. (R. C. 1855, p. 565.) 


Appeal from Stoddard Circuit Court. 


Noell, for appellant. 


RICHARDSON, Judge, delivered the opinion of the court. 


None of the evidence in this case is preserved in the bill of 
exceptions, and if the instructions were erroneous as abstract 
propositions of law, this court would not reverse for that rea- 
son. The propriety of instructions affecting a trial depends 
on the evidence, which, if not preserved, authorizes the pre- 
sumption the law indulges that the judgment below is cor- 
rect. (9 Mo. 165, 807; 18 Mo. 256.) 

The appellant filed a motion for a certiorari on the clerk 
of the circuit court to require him to perfect the transcript 
of the record by incorporating the motions to quash and in 
arrest, and this motion was overruled for the reason that this 
court will look into the validity of an indictment and will re- 
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verse, if it is insufficient, whether or not a motion in arrest 
has been made ; (State v. Hammel, 5 Mo. 260;) and what- 
ever may be taken advantage of in arrest of judgment may 
be corrected by writ of error. (State v. McGee, 8 Mo. 495.) 

The only question presented in the record is as to the suf- 
ficiency of the indictment. The indictment is under the 35th 
section of article 2, concerning crimes and punishments (R. 
C. 1855), which is the same as the 34th section of the cor- 
responding article in the code of 1845. It charges that the 
defendant “ feloniously, wilfully, on purpose, and of malice 
aforethought,”’ assaulted Carrol Henderson with a loaded 
pistol, and then and there, with said pistol, feloniously, wil- 
fully, on purpose, and of his malice aforethought, did shoot 
said Henderson with the intent to kill him. Shooting with 
the intent imputed in the indictment is not in terms declared 
to be an offence. The words of the statute are “ shoot at,” 
&c.; but the averment that the defendant did shoot with in- 
tent to kill, necessarily implies:that he did “ shoot at.” Be- 
sides, it is an offence under this section to assault another 
with a deadly weapon with intent to kill, and that offence is 
distinctly charged in this indictment. (State v. Chandler, 24 
Mo. 271.) 

The judgment is affirmed, the other judges concurring. 


Price’s Heirs, Respondents, v. Evans, e¢ al., Appellants.* 


1, The rule that a purchase of an adverse title by a trustee, mortgagee, or 
tenant for life, enures to the benefit of the cestui que trust, mortgagor or re- 
mainder man, is not applicable to cases, where there is no title whatever in 
the cestui que trust, &., and the trustee, mortgagee, or tenant for life, not be- 
ing in possession, is guilty of no fraud or unfair dealing, and derives no un- 
just advantage from the relation he sustains to the cestui que trust. 

2. Where the title to which a trust or mortgage attaches fails absolutely, the 
trustee or mortgagee—in the absence of fraud and unfair dealing, or unfair 





* Ricnarpson, Judge, having been of counsel, did not sit at the hearing of 
this case. 
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advantage arising out of the relation sustained to the cestui que trust or mort- 
gagor—may purchase and hold for his own benefit an adverse title. 

8. A judgment was rendered in the year 1829, in favor of one A. B. against 
one C.D. An execution was duly issued, and certain real estate of C. D. 
was seized and sold, and A. B. became the purchaser and received the sher- 
iff’s. deed therefor. A second execution was duly issued, and a levy was 
made upon certain other real estate of C. D. On the day of the sheriff’s sale 
under this execution, the plaintiff in the execution, A. B., executed and de- 
livered to C. D. the following instrument in writing: ‘‘ The understanding 
between C. D. and myself is that on the payment of my debt due me from 
said C. D. I am to reconvey all the property already purchased at sheriff's 
sale, and am also to purchase in the property to be sold this day by the sheriff, 
which is also to be reconveyed to C. D. on the payment and full satisfaction 
of my debt due as aforesaid. March 31, 1851. [Signed] A. B.” A. B., in 
pursuance of said agreement, did purchase in the various tracts of land ad- 
vertised to be sold. Held—under all the eircumstances of the case, the lapse 
of time, the acts of the parties, the insolvency of C. D. from before the date 
of these transactions until his death in 1846 or 1847, the issuing with the 
knowledge of C. D. of other executions and the levying of them upon other 
lands of C. D., the little value of the lands purchased at the dates of the le- 
vies and sales, the fact that they were largely encumbered and were held 

‘ for the most part under adversary titles—that the above agreement should be 
regarded in the light of a mere temporary privilege or indulgence granted to 
C. D. by A. B.; that A. B. could not be regarded as holding the lands, pur- 
chased in by him under said agreement, by way of mortgage. 


Appeal from St. Louis Circuit Court. 


This was a bill in chancery filed in the year 1845 by Ris- 
don H. Price against Augustus H. Evans. The heirs of said 
Price were afterwards made complainants, and certain pur- 
chasers from Price were also made defendants. The bill, as 
amended, charges substantially that on the 28th of August, 
1824, Risdon H. Price, sr., made and delivered to A. H. 
Evans a sealed note for $2089.64, payable one day after date ; 
that though said Evans acknowledged by a writing under seal, 
[see below opinion of court] dated April 19, 1828, that he 
held a certain tract of 640 acres, located in virtue of New 
Madrid certificate No. 399 (the Robertson tract) as a securi- 
ty for the amount due upon said note, and also acknowledged 
in said sealed writing that some payments had been made on 
said note, he yet, notwithstanding this, instituted suit against 
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Price on said note, and, not allowing any credits, obtained a 
judgment against Price, August 4th, 1829, for $2,089.64 debt, 
and $397.35 damages and costs—$2486.99 ; that, still allowing 
no credits, said Evans, between the date of said judgment and 
the year 1833, caused various executions to’ be issued and 
levied on a large amount of valuable property belonging to 
said Price, all of which was purchased at the several sheriff’s 
sales by said Evans, either directly or by agent; that, for the 
purpose of quieting Price and obtaining his valuable property 
at a merely nominal price, Evans agreed with said R. H. 
Price that all the purchases he might make at such sheriff’s 
sales of Price’s property under process issued under said judg- 
ment should be held by him merely as a security for his debt 
and judgment aforesaid; that to put this beyond dispute 
Evans executed and delivered to said Price the following 
agreement in writing, to-wit: “‘The understanding between 
Risdon H. Price and myself is that on the payment of my 
debt due me from said R. H. Price, I am to reconvey all the 
property already purchased at sheriff’s sale, and am also to 
purchase in the property to be sold this day by the sheriff, 
which is also to be reconveyed to Price on the payment and 
full satisfaction of my debt due as aforasaid. March 31, 
1831. [Signed] A. H. Evans;” that from this it will ap- 
pear that all purchases of property made by Evans under pro- 
cess issued on his debt and judgment, whether purchased on 
the 31st of March aforesaid or before that time, were ex- 
pressly and solely made and to be made by said Evans and 
held by him as a security for said debt and judgment, and 
for the benefit of said Price entirely when said debt or judg- 
ment should be discharged. 

The bill then proceeds to set forth the issuing of various 
executions under the judgment against Price, and the sher- 
iff’s sales thereunder ; also the purchases by Evans at said 
sales, either directly or through his agent and attorney ; also 
that said sales were made at enormous sacrifices, and at a 
ruinous loss to said Price; also that, “for a long series of 
years before his death, said Price was greatly afflicted both in 
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body, and mind, and by reason thereof incapacitated to give any 
proper attention to his business, and so to watch and to exert 
himself as to supervise and counteract the frauds, infideli- 
ties and shocking spoliations practiced upon him by said 
Evans, who has, from the time of acquiring the 640 acres of 
land and New Madrid location in the year 1828, and before 
the rendition of said judgment against said Price, continued 
to avail himself of the inert, helpless and defenceless condi- 
tion of said Price, to practice the most atrocious frauds and 
spoliations upon him and his property, and still perseveres in 
his iniquitous conduct by refusing all settlement and satisfac- 
tion,” &c.; that as far back as the year 1832 said Evans had 
been fully paid the debt due him from Price. Complainants 
pray for an account of the original debt and of the rents and 
profits received, and for a decree vesting in them the title to 
the lands; also that any sum found due to complainants may 
be decreed to them ;. also for such other and further relief, &c. 

The court rendered the following decree: “This cause 
coming on for further proceedings therein, the parties being 
present by their respective counsel, and due deliberation be- 
ing had therein, and forasmuch as it appears to the court 
that on the 4th day of August, in the year 1829, as alleged in 
complainants’ bill, the said defendant, Augustus H. Evans, 
recovered in this court a judgment for two thousand five hun- 
dred and eighty-six dollars and ninety-nine cents against Ris- 
don H. Price, sr., since decased; and forasmuch as it ap- 
pears that the said Augustus H. Evans, at two several sher- 
iff’s sales on executions under said judgment— which said 
sales took place respectively as alleged in complainants’ bill, 
on the 30th day of July, in the year eighteen hundred and 
thirty, and on the 31st day of March, in the year 1831—pur- 
chased in certain tracts and lots of land belonging to the said 
Risdon H. Price, sr.—which said tracts and lots of land are 
all those embraced in the two sheriff’s deeds to said Augus- 
tus H. Evans, the one dated the 5th of August, in the year 
1830, and recorded in the recorder’s office of St. Louis coun- 
ty, in book Q, page 240, the other not dated, but acknow- 
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ledged April 23d, 1881, and recorded in the same office in 
book R, p. 66—under an understanding ‘and agreement with 
the said Risdon H. Price, sr., that he, the said Augustus H. 
Evans, should hold the tracts and lots of land, so purchased 
in by him, in trust as a security for the payment of said 
judgment debt, and should reconvey the same to the said 
Risdon H. Price, upon payment of the said judgment debt to 
him the said Evans; and forasmuch as it appears to the 
court, and the court so declares the facts to be, that the said 
tracts and lots of land so purchased in by the said Evans (ex- 
cepting'a tract of 640 acres located in virtue of New Madrid 
certificate No. 399, issued to Andrew Robertson, or his legal 
representatives, as to which, under the facts of the case, the 
court adjudges and declares that the trust sought to be en- 
forced by the complainants does not in equity attach) were, 
until the payment of the said judgment debt, in the manner 
stated below, held merely as a security for the payment of the 
said judgment ; and forasmuch as it appears from the re- 
port of the commissioner appointed by the court to take an 
account in this cause, as the same has been corrected, amend- 
ed, and reformed by this court, after due consideration there- 
of, that the said judgment debt—by the purchase, at sheriff’s 
sales other than the two sheriff’s sales above mentioned, of 
other lands belonging to the said Risdon H. Price, sr., by the 
proceeds received by the said Evans of sales of various por- 
tions of the tracts and lots of land so acquired and held as a 
security as above declared and sold and conveyed away by 
the said Evans, and by the receipt of the said Evans of the 
rents and profits arising from the said tracts and lots of land, 
and in other ways—has long since been paid to the said Au- 
gustus H. Evans; and forasmuch as it appears—after mak- 
ing all just allowances to the said Augustus H. Evans, for all 
his expenditures concerning the said tracts and lots of land, 
so as‘above acquired and held as a security, in paying taxes 
on the same, and in paying costs and counsel fees in suits in 
respect thereof, and in purchasing in and extinguishing out- 
standing claims, and for his services in attending upon, man- 
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aging and controlling the same—that there is a balance upon 
the whole account against the said Augustus H. Evans, and 
in favor of the complainants. who are the children and heirs 
at law of the said Risdon H. Price. sr., deceased, which said 
balance amounts to the sum of five thousand nine hundred 
and five dollars and sixty-seven cents ;—therefore it is ordered, 
adjudged, declared, and decreed, that the said Augustus H. 
Evans now holds all the right, title and interest. which may 
now be in him, the said Evans, in and to all the several tracts 
and lots of land so acquired as above stated, and formerly 
held as above stated and declared as a security for the pay- 
ment of the said judgment debt, absolutely in trust for the 
said complainants, the children and heirs at law of Risdon H. 
Price, sr., deceased ; and it is further ordered, adjudged and 
decreed, that all the right, title and interest of the said Au- 
gustus H. Evans in and to the various tracts and lots of land 
so declared and decreed to be held absolutely in trust for the 
complainants as the children and heirs at law of the said Ris- 
don H. Price, sr., deceased—and more particularly all the 
right, title and interest of the said Evans in and to all that 
lot or piece of land in the city of St. Louis, being the south 
half of the south-east quarter of block 57, in the said city, 
and bounded east by Second street, and south by Myrtle 
street, which said lot or piece of ground is described in the 
sheriff’s deed to said Evans, above referred to as being sixty 
feet front (French measure) on Second or Church street, 
and. one hundred and fifty feet on Myrtle street—be and the 
same are accordingly hereby devested out of the said Augus- 
tus H. Evans, and vested in the complainants, Risdon H. 
Price, Frederick Price, James Price, Martha House (late 
Price) wife of Samuel House, Anne Price, wife of John O. 
Price, and Eliza Price, to the end and intent that the said 
complainants have and hold the said tracts and lots of land 
free and clear of all claim and pretence of claim on the part 
of the said Augustus H. Evans, to them and their heirs for- 
ever, in fee simple. And it is further ordered that a writ of 
possession issue in favor of the said complainants, to put them, 
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the said complainants, in possession of the said lot or piece 
of ground, being the south half of the south-east quarter of 
block 57 in said city of St. Louis, and situated at the corner 
of Second and Myrtle streets. And it is further ordered, ad- 
judged and decreed, that the complainants do recover of the 
said Augustus H. Evans the said sum of five thousand nine 
hundred and five dollars and sixty-seven cents, the same be- 
ing the true balance against the said Evans upon the whole 
account taken in this cause. And it is further ordered and 
adjudged that the complainants do recover their costs in this 
cause against the said Evans, and have their writ of execu- 
tion for the said debt and costs.” 

The bill at the hearing was dismissed as to the assignees of 
Evans. Appeals to this court were taken by the defendant 
Evans, and also-by complainants. 

It is deemed unnecessary to set forth the facts more fully ; 


they sufficiently appear in the opinion of the court. 


Shepley, Biddlecome and Johnson, for Augustus H. Evans. 
S. T. Glover, Buckner and H. M. Jones, for Price’s heirs. 


Cline § Jamison and Wickham § Sneed, for assignees of 
Evans. 


Napton, Judge, delivered the opinion of the court. 


This case is a complicated one, but its determination will 
depend chiefly upon the decision of two principal points. The 
first relates to the decree of the court dismissing the bill as 
to the tract of 640 acres located under New Madrid certifi- 
cate 399. The second involves the construction of agree- 
ment marked “ B,” and the conduct of Evans in reference 
thereto. 

The title to the 640 acres located by virtue of New Madrid 
certificate 899, and known also as the Robertson tract, is con- 
trolled mainly by an agreement executed by Evans on the 
19th of April, 1828, and marked in the record as exhibit 
“ A,” considered in connection with the bill, answer and evi- 
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dence touching this branch of the case. The agreement“ B” 
may also, in one view, draw within its control the title to this 
tract; but as a matter of convenience I will first consider the 
question without reference to exhibit “ B.” The agreement of 
April, 1828, called exhibit “ A,” is as follows: ‘“* Whereas I 
am the owner of a certain sealed note, made by Risdon H. 
Price to me, dated 28th August, 1824, payable one day after 
date, for the sum of $2,089.65, with interest thereon at ten 
per cent. per annum, on which note some payments have 
been made: Now be it known that all the right, title or in- 
terest, owned or held by me in a certain tract of land located 
in virtue of New Madrid certificate 399, dated 11th August, 
1818, for six hundred and forty acres of land, and my inter- 
est in said certificate, (which certificate was conveyed by 
James Tanner to Risdon H. Price, dated 19th August, 
1819,) are held by me as security for the amount due me on 
said note, and that when said note shall be fully paid and 
satisfied, I will convey to said Price or his assigns the said 
certificate and location made thereunder, as far as I may be 
or have been interested in the same. In witness whereof, I 
have hereto set my hand and seal, this 19th day of April, 
1828. [Signed] A. H. Evans, (seal.)” 

The bill charges that in August, 1824, Price executed to 
Evans his note for $2,089.64, payable one day after date, with 
ten per cent. interest per annum until paid, and that to se- 
cure said debt, Price in 1828, conveyed to Evans 640 acres 
of land located by virtue of New Madrid certificate 399 and 
survey 2775, and that the agreement marked ‘ A” was ex- 
ecuted by Evans as evidence of this transaction. 

The answer admits the execution of the agreement of April, 
1828, called exhibit “ A,” but states that neither the defen- 
dant nor Price had any title to the New Madrid certificate 
399, or the land located under it, called the Robertson tract, 
at the date of the execution of this agreement; that at this 
time the title was held adversely to both by persons from 
whom the defendant subsequently acquired it. The answer 
sets out the title which Price had at this time, and which it 
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was understood he conveyed to Evans. Price’s title was ac- 
quired (so the answer states) from one Tanner, who had ob- 
tained it from one Roberts. This was in 1818. Afterwards 
Price, ascertaining that he got no title from Tanner, recon- 
veyed to Tanner in order that Tanner might bring suit 
upon the covenants in Roberts’ deed to him. The suit was 
brought and Tanner obtained a judgment against Roberts ; an 
execution was issued and levied on the land, and under this 
execution the defendant Evans bought it for forty-six dollars ; 
and this was all the claim he had when he signed agree- 
ment “A.” The reason for giving it was, as stated in 
Evans’ answer, that Price, as he obtained no title from Tan- 
ner, had a claim on Tanner for the consideration money, 
which Tanner acknowledged to the amount of $200, and it 
was agreed between Tanner and Price that Tanner should 
pay this to Evans, and Price, thinking that Evans had bought 
something at the sale on Tanner’s execution against Roberts 
which might prove valuable, it was agreed between Price and 
Evans that upon such payment by Tanner he (Evans) would 
transfer to Price any such title when the note to Evans was 
paid. Tanner, it is declared in the answer, never paid any 
thing, and was wholly insolvent up to the time of his death ; 
nor did Price pay any thing. Evans then had an execution 
levied on the said tract of 640 acres with a view to get rid of 
any outstanding interest which Price may have been thought 
to have under agreement “ A.” 

The title which Evans afterwards procured is adverse to all 
the claims of Roberts, Tanner and Price. That title is set 
out in the answer and is as follows: In 1810 Andrew Robert- 
son was the owner of land in New Madrid injured by earth- 
quakes, and on the 20th of July, 1810, conveyed the injured 
land to one Humphreys. In 1816 Humphreys conveyed to 
Theodore Hunt, and Evans bought Hunt’s title under a judg- 
ment execution and sheriff’s sale in 1830. 

The answer moreover avers that at the time this paper 
marked exhibit “ A” was made, Price had given deeds of 
trust upon this land to the Bank of Edwardsville, to secure 
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the payment of $10,000 to the bank; that in 1820 he execu- 
ted another deed to McDonald and Ridgley, to secure a large 
amount of indebtedness which has never yet been paid; that 
in August, 1821, the land was levied on by execution and 
sold to James McGunnegle, and a deed made to said McGun- 
negle ; that in 1823 the same tract was sold to Riddick, and 
afterwards Comegys and Persehouse, judgment creditors, re- 
deemed it and procured a deed from the sheriff; that all 
these titles were outstanding at the date of the execution of 
the agreement called exhibit “A,” and rendered the title 
utterly valueless. The exhibits accompanying the answer 
show the various sales, deeds, &c., referred to. The defen- 
dant relied upon a title adverse to and totally unconnected 
with Price’s title, and further stated that the land was still 
in dispute. No evidence was offered touching this branch of 
the case, and its decision must depend upon the bill, answer 
and exhibits. 

It is frequently laid down in general terms that if a trus- 
tee, mortgagee or tenant for life purchases an adverse title, 
such purchase enures to the benefit of the cestui que trust, 
mortgagor or remainder man. As a general proposition this 
may be sufficiently definite, but where the title of the cestué 
que trust, mortgagor or remainder man is destroyed, it is not 
true that the trustee, mortgagee or tenant for life may not 
acquire the real title, provided his condition and conduct are 
free from fraud. If by reason of his position as trustee he 
has the possession, and in acquiring the adverse title he 
takes undue advantage of the cestui que trust, courts of 
equity have gone so far as to hold such acquisitions to be 
still controlled by the trust. But in the absence of fraud 
and in the absence of possession, I have not seen any case 
where it has been held that such purchases shall enure to the 
benefit of the cestui que trust, where the cestui que trust has at 
the time of such acquisition no title. One would suppose that 
the destruction of the title to which the trust related virtually 
destroyed the trust, and it is not easy to see why the trustee, 
his duty ceasing with the existence of the subject matter of 
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the trust, should not:be at liberty to deal in reference to the 
property as well as any other person. To say that a new 
title shall be grafted on an old one which has no existence, 
is an anomaly in language. There must be some interest in 
the cestui que trust—something tangible to keep the trust 
alive, and on which the newly acquired title can be grafted. 
Whilst therefore the courts have seized upon very slight cir- 
cumstances to keep the trust in existence—such as the pos- 
session of the trustee, his using the money of the cestui que 
trust in buying the adverse title, or any underhanded or un- 
fair dealing on his part—they have at the same time admit- 
ted, where the title of the cestut gae trust is totally gone and 
no circumstance of fraud exists, the trustee may acquire for 
his own use the real title. 

Such was declared to be the law in Lesley’s case, decided in 
1680. (Freeman, Ch. 59.) “ A man is guardian or trustee 
for an infant to whom lands are descended or devised, but the 
title is, re vera, in a third person; if the guardian or trustee 
buy in the title of this third person, this shall not be taken to 
be a trust for the infant; for he is at liberty to purchase it 
as well as any body else, and so it was held in the case of 
Combes and Throckmorton, per Cancellar.’’ This is de- 
clared by the learned annotator who publishes the reports to 
be a dictum, and unsupported by modern authorities ; but the 
cases cited by him exhibit no such contradiction, and, although 
the doctrine is laid down in a more unqualified manner than 
subsequent decisions will justify, yet the principle is correct, 
and is to be understood without reference to any of those cir- 
cumstances of fraud or misconduct which it is admitted will 
keep the trust alive. 

This principle, with its true modifications, is very clearly 
stated and illustrated by Lord Manners, in the case of Nesbitt 
v. Frederick, 1 Ball & Beatty, 42. That was a case of a 
mortgagee renewing a lease in his own name after the old 
lease was forfeited and he was not in possession and gave 
due notice to the mortgagor to redeem. ‘“ The principle 
to be extracted from all the authors,” says the chancellor, 
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“ amounts to this, that whenever a mortgagee, executor, trus- 
tee or tenant for life gets an advantage by either being in 
possession or behind the back of the party, mortgagor, cestut 
que trust or remainder man, he shall not retain the same for 
his own benefit, but hold it in trust. The new lease in any 
of these cases will be considered as a graft upon the old one.” 
As the mortgagee in that case had given notice that he would 
not redeem, and did not, as the chancellor expressed it, go 
behind the back of the mortgagor, (which I take to be only a 
mild way of imputing fraud,) and was not in possession, the 
new lease was not held to be affected by the mortgage. 

In conformity to this is the opinion of Sir William Grant, 
in Randall v. Russell, 8 Mer. 190. Mrs. Russell was, under 
her husband’s will, a tenant, durante viduitate, of a lease 
from a college, which had expired during her husband’s 
lifetime, but which he had continued to hold up to his death 
as tenant from year to year, with the privilege of renewing. 
Mrs. Russell renewed the lease for nineteen years, but the 
college selling the reversion to a private person, she bought 
the reversion, anda bill was filed by the devisees to have her 
declared a trustee for them as to this reversion, or to give 
them as against her the benefit of the ninetecn years’ lease. 
The court held that the purchase of the remainder could not, 
under the circumstances, enure to the benefit of the devisees, 
upon the principle that after the reversion passed from the 
college, it did not concern them whether Mrs. Russell or any 
other person had purchased. In other words, as her situa- 
tion as lessee gave her no particular advantage over others in 
the purchase of the reversion, and that purchase did not in 
any way affect the interest of the devisees, she was not a 
trustee for the uses of the will so far as this purchase was con- 
cerned. The remarks of the master of the rolls will abun- 
dantly show the grounds of his opinion. ‘No case,’ he 
says, ‘‘ was mentioned in which this sort of equity had been 
carried to such a length. The ground commonly stated on 
which the renewed lease becomes subject to the trusts of a 
will disposing of the original lease is, that the one is merely 
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an extension or continuation of the other. But the fee is a 
totally different subject, which the testator had it not in his 
contemplation to acquire or dispose of. Yet if Mrs. Russell 
had purchased from the college, it might be said that she had 
thereby intercepted and cut off the chance of future renewals, 
and consequently made use of her situation to prejudice the 
interests of those who stood behind her, and there might be 
some sort of equity in their claim to have the reversion con- 
sidered as a substitution for those interests, although, as I 
have already said, 1 am not aware of any decision to that 
effect. But here the situation of the parties was altered by 
the act of the landlord without any intervention of the tenant 
for life. The college had aliened the property to an individ- 
ual. The benefits attending the tenant-right of renewal with a 
public body are gone. A lease at a rack rent was all that was 
to be expected from the private proprietor. Mrs. Russell’s 
purchase from the first vendee wrought no change whatever 
in the situation of those who had interests in the lease as a 
college lease. Before she bought, it had become a lease that 
must expire at the end of fourteen years. Whether Mr. 
Hull, who bought of the college the reversion, sold or kept 
the reversion, was a matter of indifference to them. It is not 
enough to say that Mrs. Russell’s situation as tenant for life 
gave her the opportunity of making the purchase. They must 
go on and show what right or interest of theirs she acquired 
or defeated by making the purchase.” 

Where the cestui que trust can not be injured, by reason of 
his title being entirely gone, the purchase of the trustee can 
not and ought not to be held subject to the trust which is 
virtually extinguished by the destruction of its subject mat- 
ter, unless the conduct of the trustee, or some advantage he 
acquires by reason of this relation, should warrant the courts 
in creating a new trust, or extending the old one so as to 
embrace the new title. This is the doctrine as stated by 
Chancellor Kent in Holridge v. Gillespie, 2 John. Ch. 33, 
who declared it very much in the same language employed 
by Lord Manners, in Nesbitt v. Frederick. “It is a general 
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principle,” says C. Kent, ‘+ pervading the cases, that if a mort- 
gagee, executor, trustee, tenant for life, &c., who has a lim- 
ited interest, gets an advantage by being in possession or be- 
hind the back of the party interested in the subject, or by 
some contrivance in fraud, he shall not retain the same for 
his own benefit, but hold it.in trust.” 

Such is also the principle of Kentucky cases, where the 
subject has frequently come up, some of which have been 
cited in this case as being supposed to enunciate a different 
doctrine. In McLanahan’s heirs v. Henderson’s heirs, 2 A. 
K. Marsh. 388, the action of the court was in nowise incon- 
sistent with this doctrine, as a very condensed statement of 
the facts will show. McLanahan bought a preémption and 
settlement right from Wilcoxson, and agreed if he succeeded 
in getting any land patented under this claim that Wilcox- 
son should have one-half. _Wilcoxson conveyed his interest 
to Henderson. McLanahan succeeded in his entries, surveys 
and patents. Part of the land however he lost by suit; part 
he voluntarily relinquished to an interfering claimant, and 
he also bought the interfering claim of one Keller. The court 
held McLanahan responsible for the land he relinquished, and 
that the cestui que use, or his assignee, Henderson, should 
participate in the benefit of the purchase from Keller, upon 
paying his share of the purchase money. Although so much 
of this judgment as held McLanahan responsible for the part 
he voluntarily relinquished would seem to be going very far, 
unless his conduct in that matter showed such gross negli- 
gence as amounted to fraud, yet the court did not carry the 
responsibility of the trustee further than the cases warrant 
in holding his purchase from Keller as for the benefit of the 
cestut que use. McLanahan had a preémption right and a 
settlement right under which he had at least acquired posses- 
sion, and as the purchase from Keller was made to strengthen 
his title, it would properly enure to the benefit of Wilcoxson’s 
assignee, who was the equitable tenant in common with him. 
In Pugh’s heirs v. Bell’s heirs, 1 J. J. Marsh. 399, it is merely 
decided that a purchase by a trustee from the cestui que 
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trust will not be enforced in equity where the consideration 
is inadequate and the cestui que trust was ignorant of his 
rights—a principle too clear to be disputed. In Morrison’s 
Exec’r v. Caldwell, 5 Monr. 435, it is incidentally said that a 
trustee was not permitted by law to do any thing to the pre- 
judice of the cestui que trust, or to acquire titles to the trust 
estate, in his individual character, to the injury of the trust. 
Qualified as this opinion is stated, it is not perceived to be 
inconsistent with what we have previously stated to be the 
rule; although the remark happens to be a mere dictum, the 
trustee in that case having conveyed to the persons holding 
under the cestui que trust. The case of Bowling’s heirs v. 
Dobbyn’s Adm’r, 5 Dana, 434, is a full recognition of the gen- 
eral doctrine on this subject. In this case a tenant for life— 
in possession after ejectment against her and judgment, but 
before ouster—purchased the opposing title. This court con- 
cedes the principle that it was competent for a trustee, mort- 
gagee or tenant for life, after recovery in ejectment, to aban- 
don their claims and take shelter under the opposing title, 
without waiting to be ejected by writ. But the court ascer- 
taining that the money used to effect the purchase was the 
money of the estate—that is, would ultimately go to the re- 
mainder man—held the purchase as enuring to the benefit of 
the person in remainder. The court intimate that perhaps 
in such cases, even where the tenant purchased with his own 
funds, if he was still in possession, a court of equity might 
treat the purchase as for the benefit of the estate, upon re- 
imbursing the trustee for expenses, &c. But it is not sug- 
gested that where there is no possession a trustee would be 
debarred from buying a title, where that of his cestui que 
trust was entirely gone, and holding it to his own use. 

In England most of the cases occurring in the books rela- 
tive to this doctrine are cases of leases, and although, after 
the expiration of a lease, there may be no legal obligation on 
the landlord to renew to the tenant in possesion, it seems to 
have become an established practice to consider those who 
are in possession of lands for lives or years, as having an in- 
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terest beyond the subsisting term. This interest is regarded 
as a valuable one, especially in leases from the crown, the 
church, or some college or corporation. (Lee v. Vernon, 5 
Parl. Cas. 14.) Soin Kentucky the courts treat settlement 
rights, preémption rights, &c., as conferring great advantages 
to the party in possession in procuring the title. It may be 
expected therefore that the most liberal extension would be 
given to the law in favor of tenants, cestuts que trust,.&c., in 
these two classes of cases. How far such motives ought to 
operate in the case now under consideration it may not be 
important to inquire. 

The agreement marked exhibit “‘ A’’ may be considered as 
partaking of the nature of a mortgage. It is an acknowledg- 
ment by Evans that the title to New Madrid certificate 399, 
and the land located thereunder, was held by him as security 
for a note given by Price, and an agreement on his part that 
when this note was paid he would convey to Price this title. 
The language is, “‘I will convey to said Price or his assigns 
the said certificate and location made thereunder, as far as I 
may be or have been interested in the same.” That the title 
referred to was the one procured by Price from Tanner is 
not declared in so many words in the agreement; but to as- 
certain what this title was we must have recourse to Evans’ 
answer, there being no evidence on either side except the 
exhibits of Evans in support of his answer, and which the 
opposite party tendered as proof upon the trial. It seems 
from the answer that, at the date of this agreement, Price 
held no title at all to this New Madrid location. The title 
which he had bought of Tanner he had reconveyed to Tan- 
ner to enable Tanner to recover upon Roberts’ covenants to 
him. This suit, it appears, was brought and a judgment re- 
covered and an execution on this judgment levied on this 
land. Evans purchased at this execution Roberts’ interest 
in the land, which it would seem from the very statement 
could not have been very valuable—Roberts being sued for 
want of title, and a judgment going against him on this very 
ground. It is obvious that this title was hardly worth the 
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forty-six dollars Evans gave for it or bid for it. However, 
Price being indebted to Evans and Tanner being indebted to 
Price, the latter desired that any thing which could be made 
out of Tanner’s execution should go to Evans ; and Price, con- 
ceiving, as Evans declares, that his title so bought at the 
sheriff’s sale against Roberts might be valuable, secured its 
re-conveyance to him when the debt should be paid. 

This was the title which Evans held when he executed 
agreement “ A,” and which by that agreement he held in 
trust for Price. Did Evans’ position as mortgagee of this 
title forbid him, upon equitable principles, from purchasing 

‘the real title, and will a court of equity decree a conveyance 
of the real title, if Evans is found to have it, to his cestui que 
trust, Price? Evans, it will be observed, did not get the pos- 
session of this six hundred and forty acres, located under New 
Madrid certificate 399, from Price, nor does it appear that he 
has ever yet obtained possession from any source. There was 
no connection whatever between the title, which Evans pro- 
cured through Hunt and Robertson, with the title of Roberts 
or Tanner or Price; nor does it appear that the chain of title 
derived from Price furnished any clue whatever to a discov- 
ery of the title through Robertson. It would ‘not scem that 
the title of Price furnished any aid or gave him any advan- 
tage in procuring the real title, if indeed he has a valid title 
now. There was no dealing “ behind the back” of Price, so 
far as the bill, answer and evidence disclose. Price was not 
in a condition to speculate in new acquisitions of this charac- 
ter ; he was not able to maintain those he already had. Un- 
der these circumstances we think the decree of the circuit 
court was correct in dismissing the bill as to New Madrid 
certificate No. 399, unless the subsequent agreement marked 
“B,” and the conduct of Evans relating thereto, should be 
thought to affect ‘the transaction; and this brings us to the 
second branch of the case, which involves the construction of 
this second agreement. 

In 1831, about three years after the date of agreement 
marked exhibit “‘ A,” and after Evans had, under an execu- 





OCTOBER TERM, 1857. 





Price’s Heirs v. Evans. 





tion against Price in 1830, purchased Price’s title to some six 
or seven tracts of land or town property in St. Louis, and on | 
the day when a second sale was about to take place, Evans 
gave to Price the following writing, called in the record ex- 
hibit “ B:” 

“The understanding between Risdon H. Price and myself 
is, that on the payment of my debt due me from said R. H. 
Price, I am to reconvey all the property already purchased at 
sheriff’s sale, and am also to purchase in the property to be 
sold this day by the sheriff, which is also to be reconveyed to 
Price on the payment and full satisfaction of my debt due as 
aforesaid. March 31st, 1831. [Signed] A. H. Evans.” 

The question is whether this agreement created a trust on 
the part of Evans in relation to the property thus purchased 
at the sheriff’s sale, and if so, whether the trust is still sub- 
sisting and obligatory, and whether this is such a trust as the 
courts will enforce under the circumstances disclosed by the 
bill, answer and proofs in the case. The answer of the defen- 
dant denies the existence of the trust, and denies that the 
paper was ever designed to create an indefinite trust or was any 
thing more than a temporary privilege to Price to take back 
the interest which Evans had acquired or might acquire in 
his lands upon the payment of his debt. The circumstances 
attending the execution of this paper and the motives which 
led to it are stated in the answer, as follows: The defendant 
had made one sale under his judgment against Price and 
was about to sell other lands or lots, when on the day of the 
sale he was accosted by Price with a proposition for a delay 
of a few days with an assurance that he was then negotiat- 
ing for the money to pay off the judgment and would proba- 
bly be able to raise the money. The defendant was anxious 
to get his money and did not want Price’s property, but, as 
Price had frequently made similar promises before this, he 
was unwilling to incur the expense of re-advertising, and 
therefore, under the assurances of Price that he would soon 
raise the money, and with the belief that a few days would 
determine whether this would so turn out or not, he execu- 
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ted this agreement or instrument. No consideration was 
, given for it, and no confidence or trust was designed by the 
defendant, but simply a short indulgence to Price to enable 
him to raise the money. Shortly afterwards, Evans states, 
Price informed him that his negotiation had failed, and that 
he could not raise the money ;. and from this date until the 
time of filing the bill neither Price nor any person for him 
had ever claimed any rights under this agreement, or pre- 
tended that he was a trustee or mortgagee. 

This is the account of the transaction in substance as given 
by Evans. The testimony shows that at the time of this 
‘transaction, and long before—as early as 1819 or 1820—and 
long after, Price was wholly insolvent and continued to be so 
up to his death in 1847. It also appears that at this time 
real estate in St. Louis and its vicinity was difficult to dis- 
pose of and commanded very low prices; that lands, with 
undisputed titles, lying in the vicinity of the tracts purchased 
by Evans at these sales, could be bought at from three to ten 
dollars an acre, and would not command at forced sales un- 
der execution more than government price. From this time 
and up to the commencement of this action real estate ap- 
preciated in value to an almost unprecedented extent. Land, 
which in 1832 could not be sold when offered at fifteen dol- 
lars an arpent, was subsequently sold, as one witness stated, 
at three hundred dollars per arpent, and this, in the opinion 
of this witness, was an average specimen of the increased 
value of real property during the period referred to. There 
was also, as Mr. Walker, the sheriff, stated, a quantity of 
public land in this vicinity to. be entered at the government 
price. It appears that in 1831, and after the execution of this 
paper, “ B,” Evans issued or had issued on his judgment other 
executions, and Evans states in his answer that the sales un- 
der them in 1831 and ’32 were with the knowledge of Price. 

It is stated in the answer, and indeed abundantly appears 
throughout the record, that out of the numerous titles to 
lands and lots which Evans bought under these execution 
sales, hardly one was an undisputed title; that a large pro- 
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portion of them was totally worthless, and scarcely one of 
them not affected by outstanding encumbrances of some sort, 
or adverse claims; that in the investigation of these titles, 
paying off these encumbrances, and instituting and defending 
and conpromising suits, a vast amount of labor, research and 
pecuniary expenditure were necessarily incurred by Evans. 
These facts are stated in the answer, and are amply sustained 
by the proof. 

In arriving at the proper construction of a written instru- 
ment, it is the object of courts of justice to ascertain the in- 
tention of the parties to it. If the language is unequivocal 
and no facts are disclosed to control or modify it, there is no 
room for hesitation or doubt. But as a written instrument 
means whatever the parties to it intend that it shall import, 
there is probably no safer guide to lead to its proper construc- 
tion than the acts of the parties themselves. It will not do 
to look at the action of one party only, but of both; and if 
their conduct will consist with one construction, and is totally 
irreconcilable with another, there ought to be no hesitation 
in preferring that which the parties themselves have acted 
on and adopted, notwithstanding a different construction 
would more naturally be given to the language in which the 
agreement is written. It is proper therefore to read this 
agreement marked exhibit “B” by what law-writers usually 
term “ the light of surrounding circumstances.”’ The homely 
adage that “actions speak louder than words” is just as ap- 
plicable here as in the ordinary occurrences of daily life. 
The proposition we have to examine is, what was the meaning 
and intention of Evans and Price—the one in giving, and 
the other in receiving, the paper writing of March, 1831? 
We do not mean to place any stress upon Evans’-answer in 
ascertaining what his intention and understanding was, be- 
cause when a man is charged with fraud and breach of trust, 
he of course denies it, though he is sometimes unable to give 
a very plausible account of the transaction consistent with 
his denial. We speak now of Evans’ actions rather than his 
statements, and his statements only so far as they are beyond 
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dispute supported by uncontradicted testimony and corrobo- 
rated by his own conduct. It may be safely asserted that 
Evans did not execute this instrument with any view to ac- 
quire by it any additional security to himself. » He already 
had a judgment lien upon all Price’s real estate, and that 
lien had already been enforced by execution sales, under 
which he had purchased, and was about to be enforced upon 
other lands, which Evans also proposed to purchase. Evans 
was manifestly no better off in the way of security for his 
debt after he had signed this paper than he was before. We 
do not mean to say that any substantial pecuniary considera- 
tion is necessary to sustain an executed trust, or that a court 
would not enforce the performance of such a trust and com- 
pel an account, although no obvious pecuniary consideration 
induced the trustee to assume that character. This question 
of consideration has been much discussed in this case, and 
many adjudged cases have been cited in reference to it, but 
in our view its determination is unnecessary. We are merely 
referring to the want of consideration or benefit to Evans as 
a fact plainly appearing on the face of the transaction, and as 
it illustrates the intent and motives of Evans. If Evans then 
intended by the execution of this instrument to assume the 
management of Price’s land titles, to investigate their strength 
and weakness, to remove all encumbrances, and watch over 
them through all the tedious and expensive litigation to which 
he knew them to be destined, he at least undertook this 
burden without any perceptible benefit to himself, and would 
seem to have been of a singularly benevolent disposition. 
But let us turn to Evans’ subsequent conduct and see 
whether there is in it any thing to lead to the inference that 
Evans considered himself as holding Price’s property under a 
quasi mortgage or trust. In the course of the same year in 
which this agreement was made, and in the year following, 
additional executions were sued out by Evans and levied on 
additional property of Price. Evans could not be ignorant of 
the fact that Price was in possession of the paper writing he 
had signed and handed to him in March, 1831. If he and 
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Price understood that paper to have been in the nature of a 
mortgage or trust, how can this conduct of Evans, in having 
fresh executions levied on Price’s property, be accounted for ? 
True, it may be said that this was all done with the consent 
of Price, and with the understanding that the purchases were 
to be affected by the same trusts. Certainly, if the paper ex- 
ecuted at the second sale was designed as an indefinite trust, 
it was a manifest breach of that trust to press the executions 
upon other property, unless it was understood that such pur- 
chases were also for Price’s benefit. But this explanation is 
hardly consistent with the charges in the bill, which, so far 

from asserting Price’s assent to the subsequent acquisitions of 
Evans, declares them to have been a fraud upon his rights 

under the contract between them, and prays the court to hold 
them subject to the same trust. Evans then, with a know- 
ledge that Price had in his possession an agreement—which, 
upon the supposition that it was still in force and obligatory, 
was a Virtual suspension of further executions and sales, un-- 
less such execution sales were at Price’s instance and for his 
benefit—proceeds within a few months and has new execu- 
tions levied manifestly for his own benefit and to secure the 
judgment debt. We think it useless to dwell on this feature 
of the case. The construction which Evans gave to paper 
“B” can hardly admit of doubt. He unequivocally denies 
all trust in his answer, and, if that be disregarded as value- 
less, his whole conduct from 1831 to the day of filing: this bill 
shows that he never acted as a trustee, or considered himself 
as clothed with any such fiduciary relation to Price. Every 
circumstance attending the history of this transaction corro- 
borates Evans’ answer, so far as his own understanding of the 
matter is concerned. Evans did not consider, after the failure 
of Price to raise the money in the spring of 1831, that the 
written memorandum he gave Price had any further obliga- 
tion on him. He acted on this opinion throughout; he so 
states in his answer, and his acts correspond with his state- 
ment. Indeed if Evans had thought and acted differently it 
would present a remarkable instance of the voluntary impo- 
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sition of immense labors and sacrifices of time and money for 
the benefit of another, such as we do not often meet with in 
human affairs. 

It is a matter of no consequence however in what light 
Evans viewed this paper executed in 1831, if Price under- 
stood it to be a trust and its language would authorize such 
construction. In seeking to ascertain Price’s understanding 
of this instrument, the first matter which strikes our atten- 
tion is the total:silence of Price for fourteen years. Living 
in the same town with Evans for some years after this tran- 
saction, and never at any time so far removed as not to have 
convenient access to him, we do not find, from the bill, the 
answer, or any testimony in the case, that Price ever men- 
tioned this subject to Evans, from the month or year in which 
the paper was signed, during fourteen years, up to the day he 
filed his bill for a specific performance. We speak now of 
lapse of time, not in reference to its effect as a limitation, nor 
simply as an argument against a specific performance, weighty 
and persuasive as it is and must be in that point of view, but 
as a practical interpretation of the instrument given by Price 
himself. Is it credible that Price believed his neighbor to 
have in his control and under his management a large amount 
of his property, to which he was to be restored upon the pay- 
ment of his debt, without ever mentioning the subject to that 
neighbor for fourteen years, without any investigation into the 
progress of its management, and with no inquisition into the 
results likely to be realized ? 

In this connection it is proper to recur to the levies upon 
Price’s property, made in the summer of 1831 and in the fol- 
lowing winter. Evans, we have seen, did not hesitate to sue 
out additional executions, notwithstanding the instrument of 
March, 1831; and Price, he asserts in his answer, was fully 
cognizant of the sales under them. Without attaching any 
particular weight to Evans’ statement on this point, it could 
hardly consist with rational probabilities that Price could be 
otherwise than informed of executions and sales of his own 
property directly at his door. But there is no proof that 
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Price took any steps to prevent these sales. Could he not 
have applied to the court and restrained Evans from such 
abuses of process by a creditor who had already arranged his 
debt, secured it by a trust, and virtually debarred himself 
from the right to make additional levies upon his property ? 
Evans however proceeds, and Price quietly submits. Con- 
sidering the agreement of 1831 as a temporary privilege to 
Price, which, having failed in its design, had no longer any 
subsistence, the conduct of Price is consistent enough. But 
treating the agreement as a trust, a subsisting trust at the 
time of the third issue of executions, Price’s submission to 
such imposition is wholly unaccountable. 

The change in the value of the property from 1831, when 
this agreement “ B” was executed by Evans, to 1845, when 
this bill was filed, is a circumstance entitled to great weight. 
Taken in connection with the long period of time which the 
plaintiff has suffered to lapse before bringing his claim to the 
notice of the defendant, it can not fail to influence the stand- 
ing of the plaintiff in a court of equity. The change in the 
value of the titles, which Evans bought, is also a circumstance 
to be noticed. The testimony is clear that Evans has been en- 
gaged in long, tedious and expensive litigation concerning 
these titles since their first acquisition, and it seems that by 
suit or by compromises he has succeeded in making some of 
them available. The sales of some have been made to yield 
him the amount of principal and interest which Price owed 
him, and probably something more ; and valuable portions of 
the property are still retained by him. But if his energy and 
perseverance have enabled him to save from the wreck—the 
debris as the counsel very well termed it—of an insolvent 
estate, some property, to which time and a general apprecia- 
tion in the value of property and his labor have given their 
principal value, it would be subversive of all just notions of 
equity to permit Price, after a silence of fourteen years, to 
claim the benefit of a contract, which if ever binding was to 
all appearance treated as abandoned and discharged. 

It can not be doubted that Evans’ motive in giving Price 
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the instrument which is the basis of this proceeding was to 
hasten the procurement of his money. No reasonable man, 
we think, could have hesitated to prefer the three thousand 
dollars, which in this case was about the amount of the debt, 
to the chances of a profitable speculation in the litigated and 
encumbered titles which an execution against Price could 
reach. That amount of money in 1831, according to the 
testimony of.all the witnesses, could have been readily in- 
vested in undisputed titles, which would have participated in 
all the advantages which change of times has conferred on 
the titles acquired from Price, without being attended with 
any of the labor and risk. 

A point is made in this case, as stated in the bill of excep- 
tions, which it is proper to notice, although no stress was laid 
upon it in the argument. An offer was made to prove that 
Price was insane in 1832, and perhaps afterwards, but the 
evidence was rejected by the court. The bill contained:no 
such allegation. The original bill filed by Price in 1845, by 
way of apology for the want of a specific and detailed list of 
property charged to have been fraudulently obtained by 
Evans, states that the “ complainant had been for many years 
greatly afflicted in body and mind, and had given little or no 
attention to his business.” This, though somewhat amplified, 
is substantially the language of the amended bill. We do not 
consider this as an allegation of insanity. Such a fact, alleged 
and proved, would have a material influence on the case, but 
we have considered it throughout without reference to this 
proffered evidence. | 

The case of Hiester v. Maderia, 3 Watts & Serg. 384, is said 
to be very much such an one as the present, and it is cited in 
support of the decree of the circuit court. We can see but 
little resemblance in the cases in all the essential facts and 
circumstances that tend to illustrate and determine the true 
character of a transaction. Hiester and Maderia were part- 
ners in the purchase of nine tracts of land in the interior of 
Pennsylvania. The lands were valuable,.as Maderia’s share of 
the purchase money due would show, and the titles, it is to be 
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inferred, were beyond dispute. _Maderia, being behindhand 
in paying up to Hiester his portion of the purchase money, a 
suit was brought against him and a judgment recovered and 
an execution levied on his interest in these tracts. Maderia 
attended the sheriff’s sale with nine hundred dollars in his 
pocket to pay off the execution, supposing this sum to be 
sufficient. It turned out that about twelve hundred and fifty 
dollars were due.- Hiester was also there, and as he did not 
himself know exactly the amount due on this execution, and 
the matter required some calculation, he received the nine 
hundred dollars, and he and Maderia executed a paper, the 
substance of which was that Hiester was to buy all the land 
at the sale, and upon Maderia’s paying whatever was due on 
the judgment in three months, Hiester was to convey to 
Maderia his third part—the amount to which Maderia was 
entitled under the original agreement. Maderia died—when, 
it does not appear—but suit was brought by his heirs ; and this 
paper, executed and signed by Hiester and Maderia, was held 
to be an equitable mortgage. Except that this was a transac- 
tion which occurred between creditor and debtor at an execu- 
tion sale of the debtor’s property, I see but little if any other 
resemblance between it and the case at bar. There could be 
no doubt of the equity of compelling Hiester to convey on 
payment of the small amount due. They were partners in 
the original purchase; the lands were of undoubted value 
and the titles beyond dispute. No laches occurred on the 
part of Maderia so far as the case shows. There could be no 
doubt of the meaning and intent of the parties to secure the 
payment of a small sum by an instrument in the nature of a 
mortgage ; and time not being essential in a case of this kind, 
and no circumstance stated to show that it could have or did 
have any material influence upon the conduct of either party, 
and no change in the value of the land, so far as we can see 
from the report, occurring, we see no reason why the trust 
should not have been enforced. But there is nothing in the 
principles, which led to this conclusion, inconsistent with 
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those which have led us to a different conclusion in the pre- 
sent case. 

Without referring particularly to any other of the many 
cases which have been cited and examined in this case, we 
pass to the conclusion, that in our judgment, considering all 
the circumstances attending the execution of this instrument 
of March 31st, 1831, and the conduct and situation of the 
parties in reference to it, both before and after its execution; 
we do not regard it as a mortgage or an indefinite trust, but 
at most a temporary privilege or confidence, designed by both 
parties for a temporary purpose, and failing in that purpose, 
abandoned and consigned to oblivion, having no influence 
whatever upon the conduct of either party in all their subse- 
quent transactions. 

The judgment of the circuit. court will be reversed and the 
bill dismissed ; Judge Scott concurring ; Judge Richardson 
not sitting. 


ABLE et al., Plaintiffs in Error, v. Union INsuRANCE COMPANY, 
Defendant in Error. 


1. Reformation of a written agreement on the ground of mistake will be de- 
creed only when the proof of the mistake is clear and satisfactory. 

2. Where the reformation of a written instrument is sought, the petition should 
state the terms of the contract as sought to be reformed with certainty. 


Error to St. Louis Court of Common Pleas. 


This was an action on a policy of insurance on the freight 
list of the steamboat Australia from St. Louis to Fort Pierre, 
on the Missouri river. The policy was made out “against 
the absolute total loss of the boat by burning or sinking.” 
The prayer of the petition was twofold ; first, for a reforma- 
tion of the policy by making it declare the insurance to be 
“against absolute total loss only,” and secondly, for judg- 
ment as for a total loss. 
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The case was tried by the court sitting as a jury. The 
court found the facts and rendered judgment thereon for the 
defendant. 


Hudson & Thomas, for plaintiffs in error. 


I. The policy in question does not contain the terms of the 
agreement entered into by the parties, but on the contrary 
contains a clause wholly at variance with the agreement, and 
if sustained would render the policy utterly valueless to the 
plaintiffs as a. contract-of assurance. The clause in the policy 
declaring the insurance to be “ against the absolute total loss 
of the boat” was wholly unauthorized and in direct violation 
of the agreement between the parties. The testimony shows 
indisputably that the agreement between Able and Risley was 
that the plaintiff should be insured against a total loss of the 
freight list. Not one word was said, nor even an allusion 
made to the loss of the boat. The freight list was the subject 
insured. The defendant by agreement insured the plaintiffs 
against loss on their freight list, received their money for the 
premium, and after this, without the knowledge or consent of 
plaintiffs, inserted a clause in the policy which was not con- 
templated and which destroyed the original agreement be- 
tween the parties. 


Drake, for defendant in error. 


I. There was no case made for reforming the policy. (Ly- 
man v. U.S. Ins. Co. 3 Johns. Ch. 630; Gillespie v. Morn, 
id. 585 ; Henkle v. Royal Exch. Ass. Co. 1 Ves. 317; An- 
drews v. Essex F. & M. Ins. Co. 3 Mas. 6.) 

II. The charter of the company requires all the contracts 
of insurance to be in writing. If the proof would authorize 
the court to reform the policy, still the plaintiffs could not 
have relief, for there is no power in the court to decree that 
the plaintiffs may recover upon a different contract from that 
stated in the policy. (2 White’s Lea. Cases in Eq. 571; 
Miller v. Chetwood, 1 Green Ch. 199; Best v. Stow, 2 Sandf. 
Ch. 298; Chetwood v. Brittan, 1 Green Ch. 438; Elder v. 
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Elder, 10 Maine, 80 ;. Jordan v. Sawkins, 8 Brown Ch. Cas. 
888 ; 1 Ves. 402; Rich v. Jackson, 4 Btown Ch. Cas. 514; 
Clinan v. Cooke, 1 Sch. & Lef. 22; Woollam v. Hearne, 7 
Ves. 516; Dwight v. Pomeroy, 17 Mass. 303; Osborne v. 
Phelps, 19 Conn. 63; Brooks v. Wheelock, 11 Pick. 439; 
Westbrook v. Harberson, 2 McCord, 112.) 

III. If the policy is to stand as it is, there can be no recov 
ery, for there was no absolute total loss of the boat. 

IV. If the policy is to be reformed, it must read so as to 
insure against * an absolute total loss only,”’ and in that case 
there can be no recovery, because, Ist, the plaintiffs could 
not abandon for a technical total loss. (Willard v. M. and 
Man. Ins. Co. 24 Mo. 561.) 2d, The defendant did not con- 
tract that the boat should earn freight within any given time. 
The plaintiffs were not therefore authorized to abandon the 
voyage on account of a detention of the boat for a long or 
shorter period. The plaintiffs took upon themselves the 
chances of a short or of a protracted voyage. (Jordan v. 
Warren Ins. Co. 1 Story, 342; Anderson v. Wallis, 2 Maule 
& Sel. 240.) 8d, The boat was repaired, and re-engaged in 
business, and for aught that appears might have performed 
the voyage ; but her owners made no effort to do so. They 
had no intention of resuming the voyage at all. Its aban- 
donment was their own voluntary act, without any necessity 
caused by any peril insured against, and by that act they lost 
all recourse upon the defendants. (Salters v. Ocean Ins. 
Co. 14 Johns. 138 ; Jordan v. Warren Ins. Co. 1 Sto. 342.) 
4th, In order to entitle plaintiffs to recover there must have 
been a destruction of the voyage, either by the actual destruc- 
tion of the whole cargo, so that it could not be delivered in 
specie, or by at least such an injury to the boat as would au- 
thorize her abandonment to the underwriters—that is, a tech- 
nical total loss. There was no absolute total loss within the 
terms of the policy. (Ogden v. General Ins. Co. 2 Duer, 
204; Hugg v. Augusta Ins. Co. 7 Howard, 595.) 5th, The 
plaintiffs voluntarily gave up the cargo to the shippers and 
allowed it to be sold without demanding any part of the 
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freight, although they.were entitled to full freight on all they 
gave up. This was their own voluntary act, without any 
legal necessity. By it they put an end to the voyage. By 
thus relinquishing freight which they might have received 
they lost all claim on the defendant. The defendant’s con- 
tract was to indemnify them against “absolute total loss 
only,” and the loss could not be said to have been of that 
character when they were entitled to freight and voluntarily 
waived an exaction of it: (Herber v. Hallett, 3 Johns. Cas. 
93; Griswold v. N. Y. Ins. Co. 3 Johns. Cas. 321; Jordan 
v. Warren Ins. Co. 1 Story, 342.) 


Scott, Judge, delivered the opinion of the court. 


It is a well settled rule that no written agreement will be 
reformed unless the evidence produced to show the mistake 
is clear and satisfactory. It would seem to follow, as a con- 
sequence from this principle, that the party seeking to correct 
a mistake in the terms of a written contract should state in 
plain and precise language the contract as it was made and 
understood by those who are to be bound by it. The evi- 
dence in support of a contract can scarcely be clear and satis- 
factory when the terms of the contract themselves are doubt- 
ful and uncertain. In the amended petition it is averred 
that the defendant “agreed to insure and did in fact insure 
the plaintiffs against total loss on their said freight list from 
St. Louis to Fort Pierre, against fire and the perils of navi- 
gation.” After this there comes the following averment: 
“The defendant received the amount of premium agreed 
upon, and by its agent agreed to insure and did in fact insure 
the plaintiffs against total loss from fire and the perils of navi- 
gation in the sum of $3333 on the freight list of the said boat 
from St. Louis to Fort Pierre aforesaid.” It is further aver- 
red that the defendant agreed to make, execute and deliver 
to the said Barton Able a policy pursuant to said agreement 
as soon as the same could be done, and deliver the same to 
him.” After these averments respecting the contract which 





ST. LOUIS. 


Caldwell v. Dickson. 








was really made between the parties, the petition complains 
that a policy was delivered to the plaintiff, acting for himself 
and others, at.a time when his engagements did not afford 
him an opportunity for examining it, which contained the 
following “most unreasonable, unusual and unjust clause,’ 
to-wit: ‘ This insurance is declared to be upon the freight list 
of the steamboat Australia and only against the absolute total 
loss of the boat by burning or sinking.” The plaintiffs aver 
that their contract. and agreement with the defendant was 
‘“‘ that they were insured by the defendant against a total loss 
of their freight list by the burning or sinking of said boat.” 

It will not be maintained that the contract last stated by 
the plaintiffs is consistent with the contract stated in the be- 
ginning of the petition. But independently of the difficulties 
which arise from the face of the petition to granting the re- 
lief prayed—which makes it a matter of uncertainty as to 
what was the real contract between the parties—the evidence, 
taking it in the most favorble light for the plaintiffs, shows 
that the contract as agreed upon was a policy on an “ abso- 
lute total loss only” of the freight list, leaving it to be in- 
ferred that it was against the usual perils insured against in 
the navigation of our inland waters. Thus the evidence on 
which the plaintiffs rely does not prove that the contract 
should be reformed as they pray that it may be. To say the 
least of it, the circumstances, all considered, make it a mat- 
ter of uncertainty whether the parties ever understood each 
other in relation to the terms of any agreement. The other 
judges concurring, the judgment will be affirmed. 


——_+e¢0e+——— 


CALDWELL, Defendant in Error, v. Dickson, Plaintiff in Error. 


1. Where a slave is hired for a fixed period, the hire to be paid at the expira- 
tion of the period, the master can recover nothing for the services of his 
slave if without legal cause he takes his slave away before the expiration 
of the contract term of service. (Caldwell v. Dickson, 17 Mo. 575, affirmed.) 

2. It is the province of the court and not of the jury to construe written instru- 
ments. 
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Error to Marion Circuit Court. 


This was an action on the following instrument: “ West 
Ely, Mo., December 25th, 1860. Know all men by these 
presents, that I, William T. Dickson, have this day hired of 
Mr. L. G. Caldwell a negro girl named Annie, to have the 
said girl until the 25th day of December, 1851, at which time 
said girl to be delivered up to said Caldwell. For the hire of 
said girl I am to pay fifty doMars in cash and her doctor’s bill, 
and also to clothe her comfortably according to the season, and 
return her in the same condition. Iam also to pay her taxes. 
Witness my hand and seal the day and year above written. 
[Signed] William T. Dickson.” 

At the instance of the plaintiff the court gave the following 
instruction: “If the jury find from the evidence that the 
plaintiff, on the 25th of December, 1850, hired to the defen- 
dant a slave called Ann for the term of one year ending on 
the 25th of December, 1851, and in accordance with said hir- 
ing delivered said slave to the defendant, and that defendant 
in consideration of said hiring agreed to pay plaintiff the sum 
of fifty dollars, without stipulating for any credit or time of 
payment, the performance of the service for the entire term 
of hiring is not a condition precedent to the payment of 
the hire, and the jury ought to find for the plaintiff in pro- 
portion to the time defendant had the possession of said slave 
under said agreement.” 

The jury found a verdict for plaintiff. 


T. Vanswearingen and W. E. Cooke, for plaintiff in error. 


I. The instruction given to the jury at the instance of the 
plaintiff is in direct contravention of the law laid down by 
this court. (See Caldwell v. Dickson, 17 Mo. 675.) 


T. L. Anderson and Carr, for defendant in error. 
RICHARDSON, Judge, delivered the opinion of the court. 


The contract between the parties to this action on which 
the suit was brought is in writing, and its construction was a 
5—VOL. XXVI. 
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matter of law to be decided by the court and not by the jury. 
The principles on which this case was to be retried were laid 
down by this court in 17 Mo. 575, and it is hardly necessary 
to repeat that the hire of the slave was not due by the terms 
of the contract until the end of the year, and if the plaintiff 
before that time took the slave from the defendant’s posses- 
sion without his consent, or without the right to do so secured 
by contract with the defendant, he can not recover for any 
portion of the hire. 

The instruction asked and given at the instance of the 
plaintiff was erroneous, because it submitted to the jury the 
meaning of the contract, which it was the province and duty 
of the court to declare. 

The other judges concurring, the judgment willl be re- 
versed and the cause remanded. 


—_+2200e+—__ 


THE State, Defendant in Error, v. Guyort, Plaintiff in Error. - 


1. The Supreme Court will not review instructions unless the evidence intro- 
duced be preserved in the bill of exceptions. 

2. An indictment, founded on section 83 of the act concerning slaves (R. C. 
1855, p. 1477), charging that the defendant at, &c., on, &c., “ being a tavern- 
keeper, and duly and regularly licensed to keep a tavern, unlawfully then 
and there did sell to a certain slave—the name of which slave and the name 
of the owner or master or overseer of which said slave are to the jurors 
aforesaid unknown—intoxicating liquor, to-wit, one gill of whisky, for five 
cents, without permission in writing of the master, owner or overseer of said 
slave being first then and there had and obtained so to do,” is sufficient. 


Error to Marion Circuit Court. 


Indictment for selling a commodity to a negro. The in- 
dictment charged that “on the fifth day of June, 1856, and 
at the said county of Marion, one John Guyott unlawfully 
then and there being a tavern-keeper, and duly and regularly 
licensed to keep a tavern, unlawfully then and there did sell 
to a certain slave—the name of which slave, and the name of 























OCTOBER TERM, 1857. 





State vy. Guyott. 





the owner or master or overseer of which said slave are to 
the jurors unknown—intoxicating liquor, to-wit, one gill of 
whisky, for five cents, without permission in writing from the 
master, owner or overseer of said slave being first then and 
there had and obtained so to do.” 

The bill of exceptions does not contain any of the evidence 
adduced on the trial. It contains only the following instruc- 
tion given at the request of the jury and against the objection 
of defendant: “‘ The court instructs the jury that if they are 
satisfied from the evidence that the defendant or his agent 
sold intoxicating liquors to a negro or black person, that the 
jury may presume that such negro was a slave.” 

The defendant was found guilty and fined twenty dollars. 


Wm. E. Cooke and Vanswearingen, for plaintiff in error. 


I. The indictment is too vague, uncertain and indefinite. 
The name of the slave, and the name of the master, owner or 
overseer of the slave should have been stated in the indict- 
ment. (Arch. C. P. 42; Rex. Horne, Cow. 675; 1 Chitty 
C. L. 172.) 

II. No evidence was adduced proving or tending to prove 
the offence charged. 

III. If the offence charged against the defendant could be 
the subject of indictment, the defendant should have been in- 
dicted for a violation of the license law. The proof shows 
that he was the keeper of a tavern at the date of the alleged 
offence. (State v. Auberry, 7 Mo. 304.) 

IV. The instruction given was erroneous. The law, upon 
a criminal charge, raises no such presumption as is set up in 
the instruction. In order to convict a man of an offence 
against the existing law, all the material facts which con- 
stitute the offence, and which are necessary to enable the 
party to avail himself of the verdict and judgment in bar of 
another prosecution for the same offence, must be stated upon 
the indictment, and all these allegations must be proved as 
laid. (2 Russ. on Crimes, 704; 5 East. 259; 2 East. 33.) 
It is well settled that every material affirmative proposition 
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which enters into the substance of the charge preferred by 
indictment must be proved by the prosecution, without resort 
to presumptions of any character. (2 Leach, 594; 2 Russ. 
on Cri. 690.) 


C. G. Mauro, (circuit attorney,) for the State. 


I. The indictment is good. The instruction given to the 
jury simply declares a well settled principle of law. It is im- 
possible to judge of its applicability, as the defendant has not 
seen fit to incorporate the evidence into the bill of exceptions. 
The proposition being legally correct, the presumption is that 
the judge rightfully gave it. 


Ricuarpson, Judge, delivered the opinion of the court. 


The bill of exceptions contains nothing but one instruction, 
which we can not review for the reason that the evidence is 
not preserved. (State v. Vaughn, 26 Mo. 29.) 

The indictment is good. If the name of the slave or his 
owner or master was unknown to the grand jury, it was suffi- 
cient to state the fact in the indictment. (State v. Harris, 2 
Snead, 224; State v. Miller, 7 Ired. 275; 13 Mo. 246; 14 
14 Mo. 840; 15 Mo. 430.) The other judges concurring, 
the judgment will be affirmed. 





THE State, Defendant in Error, v. Guyort, Plaintiff in Error. 
1. State v. Guyott, ante, p. 62, affirmed. 
Error to Marion Circuit Court. 


W. E. Cooke and Vanswearingen, for plaintiff in error. 


C. G. Mauro, (circuit attorney,) for defendant in error. 


Ricuarpson, Judge. This case is in all material respects 
like the case of the State v. Guyott, decided during this term. 
Judgment affirmed. . 








OCTOBER TERM, 1857. 65 





Lavender v. McCloud.—State v. Metzger. 





LAVENDER, Respondent, v. McCioup, Appellant. 


1. The Supreme Court will not review instructions unless the evidence is pre- 
served in the bill of exceptions. 


Appeal from Stoddard Circuit Court. 
Noell, for appellant. 


RICHARDSON, Judge. The transcript of the record does not 
contain any of the evidence, and it has often been decided 
and twice reaffirmed at the present term (State v. Vaughn 
and State v. Guyott) that this court will not review instruc- 
tions unless the evidence is preserved in a bill of exceptions. 
It may be observed however that the instruction bore on the 
question of damages, and, as it appears from the verdict that 
the jury gave none, it did not injuriously affect the defen- 
dant. The other judges concurring, the judgment is affirmed. 


Tue State, Respondent, v. Merzcer, Appellant. 


1. Inferior tribunals not proceeding according to the course of the common 
law are confined strictly to the authority given; it must appear on the face 
of their proceedings that they have jurisdiction. 

2. Justices of the peace have no jurisdiction, under the “act to define the juris- 
diction and regulate the proceedings of justices’ courts in cases of breaches 
of the peace” (R. C. 1855, p. 977), in cases of assault and battery, unless the 
offence be committed in their respective counties. 

3. Where, in the case of a prosecution before a justice of the peace for an as- 
sault and battery, a conviction is had and the defendant appeals to the circuit 
court, he is entitled to have the prosecution dismissed if the transcript of the 
justice does not show that the offence complained of was committed in the 
county in which the justice held his court. 


Appeal from Gasconade Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
C. Jones, for appellant. 
C. G. Mauro, (circuit attorney,) for the State, cited 
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Wharton C. L. 198; Stewart v. State, 5 Ohio, 242; State v. 
Bowling, 10 Hump. 52; Clark v. The State, 12 Georg. 350; 
R. C. 1855, p. 977. 





RICHARDSON, Judge, delivered the opinion of the court. 


The transcript of the justice, on which the circuit court 
took cognizance of the case, does not contain the warrant, or 
any affidavit or other statement that an offence had been 
committed, except the minute on the docket, and it nowhere 
shows that the assault was committed in Gasconade county. 
This was a criminal proceeding, and the usual liberality that 
is indulged to uphold the proceedings of courts of common 
law jurisdiction can not be invoked in this cause. Justices 
of the peace have no jurisdiction, in cases of assault and bat- 
tery, under the act concerning breaches of the peace (R. C. 
1855), except such as occur within their respective counties, 
and the transcript ought to have shown on its face that the 
justice had jurisdiction of the offence. It is a well established 
principle of law that inferior tribunals not proceeding ac- 
cording to the course of the common law are confined strictly 
to the authority given, and the ground of their jurisdiction 
must appear on the face of their proceedings. (9 Wheat. 
549; 1 John. Cas. 20.) In the case of The People v. Miller, 
14 John. 370, the defendant had been convicted of a misde- 
meanor in the court of special sessions of Otsego county ; the 
case was taken on certiorari to the Supreme Court, and, it not 
appearing on the record in what county the offence was com- 
mitted, the judgment was reversed, and the court declared: 
“it is essential that it should appear that the court had juris- 
diction of the offence, and it had no jurisdiction unless it was 
committed in the county of Otsego.” So also in Powers v. 
The People, 4 Johns. 292, the defendant had been convicted 
before three justices of stealing a handkerchief, and on cer- 
tiorari the proceedings were quashed because it did not ap- 
pear that the value of the article stolen was less than twelve 
dollars and a half; and the court observed, “it is a salu- 
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tary rule with respect to inferior courts that the cause, of 
which they take cognizance, should appear to be within their 
jurisdiction.” 

It may be that some paper before the justice, which he did 
not send up with the appeal, properly laid the venue, but as 
none appeared in the transcript the court ought to have sus- 
tained the defendant’s motion to dismiss. 

The other judges concurring, the judgment is reversed and 
the cause remanded. 


CasHMAN et al., Defendants in Error, v. ANDERSON et al., 
Plaintiffs in Error. 


1. Where an answer is stricken out for insufficiency, and the defendant prays 
the court to grant him time in which to file an amended answer, the court is 
not bound to grant delay, as a matter of right, where it would operate to de- 
lay justice or injure the plaintiff, but may, in the exercise of a sound discre- 
tion, refuse to grant time unless the defendant will state the character of the 
amendment he desires to make. 

2. Where a motion to strike out an answer is taken up and disposed of on the 
day it is filed—both parties being present and neither objecting—this action 
of the court can not be assigned for error. 


Error to Lewis Circutt Court. 


J. G. Blair, for plaintiffs in error. 


Wagner, for defendants in error. 
RicHaRDson, Judge, delivered the opinion of the court. 


This suit is on a negotiable promissory note executed by 
the defendants to James G. Guthrie and endorsed by him be- 
fore its maturity to the plaintiffs. At the return term the 
defendant Thompson F. Anderson filed his answer, but his 
co-defendant did not answer. The case was set on the docket 
for trial on the seventh day of the term, and on the fifth day 
the plaintiffs filed their motion to strike out the answer for 
the reason that it did not contain matter constituting a de- 
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fence. The motion was heard on the day it was filed and 
sustained, and thereupon the defendant asked leave to amend 
his answer without stating in what particulars he desired to 
amend, but the court refused leave, and the cause being sub- 
mitted to the court judgment was rendered for the plaintiffs. 
Thereupon the defendant filed his motion to set aside the 
judgment for the reason that the court improperly refused 
him leave to amend his answer and because the court impro- 
perly gave judgment. This motion was overruled, and the 
defendant excepted also to the refusal of the court to permit 
the answer to be amended. The record does not show that 
any exception was taken to the action of the court in sustain- 
ing the motion to strike out the answer. 

Though we think the answer was insufficient, it is unneces- 
sary to decide that question, for it does not appear that any 
exception was taken to the ruling on that point. 

The liberal spirit of our system of practice encourages the 
exercise of a large discretion in the courts in permitting 
amendments, but it would be unwise to declare that a party, 
whose pleading is adjudged insufficient, has an absolute right 
for time to make amendments without stating to the court 
the general character at least of the amendment he proposes 
to make. There can be no reason for asking time, unless it 
appears that it ought to be given to promote the ends of jus- 
tice, and that it is proper in order to afford a party the oppor- 
tunity of presenting in form a sufficient defence. To say that 
the right for time to prepare an amended answer is absolute 
will often, especially in courts that are in session but a few 
days, give a defendant with a bad answer an advantage he 
could not have with a good one. The issues made by good 
pleading in many cases may be tried and a final judgment ren- 
dered at the return term, when by giving a defendant, whose 
answer is adjudged insufficient, time to amend near the close 
of the term without any reason given for the asking, would 
often defeat the plaintiff of a trial and operate practically as 
a continuance of the cause. When the court can indulge a 
party without any injury to his adversary, there may be no 
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reason for requiring a statement of the amendment intended 
to be made; but, when the end of the term is near at hand, 
it would work injustice to disarm the courts of the power of 
exercising a sound discretion on this subject. - 

It is the usual practice to dispose of all motions in a cause ° 
before it is called for trial, and it was proper that the motion 
in this case should be heard and determined before the day 
the case was docketed for trial. An answer that fails to set 
up a defence may be reached by motion. (15 Mo. 628.) 
The twenty-eighth section of article 6 of the practice act of 
1855 requires that “ motions filed in term shall be filed at 
least one day before the day they may be argued or deter- 
mined.” The manifest object of this provision is to prevent 
surprise of the adverse party, and though in this case the 
motion was determined on the same day it was filed, it ap- 
pears that both parties were present and neither objected to / 
the court taking it up. 

After the motion to strike out the answer was sustained, no\ 
reason being given for further delay, the court properly ren- \ 
dered final judgment. Nii” 

The other judges concurring, the judgment is affirmed. 


Rosinson et al., Respondents, v. Lawson, Appellant. 


1. Where an answer is stricken out for insufficiency, and the defendant prays 
the court to grant him time in which to file an amended answer, the court 
is not bound to grant delay as a matter of right; where the granting of 
time in which to answer would operate to delay justice or injure the plaintiff, 
the court may, in the exercise of a sound discretion, refuse to grant time un- 
less the defendant, or his counsel if he be absent, will make known the 
character of the amendment he proposes to make. 

2. Where a ‘judgment by nil dicit is rendered, if the demand sued on is unli- 

. quidated, a writ of inquiry is necessary. 

4. In cases arising under the practice act of 1849, the assessment of damages 
might have been made, under the writ of inquiry, at the same term at which 
the interlocutory judgment was rendered. 

4. In the case of a judgment by nil dicit the traversable allegations of the peti- 

tion are admitted. 
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Appeal from Washington Circuit Court. 


Noell, for appellant. 


I. The court erred in striking out defendant’s answer. It 
set up a good defence. If the answer was insufficient, the 
court did not exercise properly its discretion when it refused 
time to answer. It was one of those cases in which the plain- 
tiff would not have been entitled to judgment at the first 
term. No exceptions were taken to the answer until the last 
day of the term, though it had been filed for nearly a week. 
The defendant was not present to make the necessary affida- 
vit for time or to the answer. Without doubt there was an 
unsound exercise of discretion. 

II. The court had no right to render judgment for the 
amount of plaintiffs’ claim without proof. The petition 
does not allege that the goods were of the value claimed, nor 
that they were contracted for at the prices specified in the 
account. It was not necessary for defendant to put in issue 
the value of the goods charged to have been sold, or to put in 
issue a contract price, inasmuch as no value or contract price 
was alleged. 


W. Carter, for respondent. 


I. It was not error to permit the motion to be taken up 
and argued the same day it was filed and when the case was 
called for trial. This suit was brought under the code of 
1849. 

II. It was discretionary with the court whether it would 
grant time to file an answer. 

III. The court committed no error in rendering judgment 
at the return term of the writ. (Secs. 2, 3, of article 12 of 
Code of 1849; id. sec. 4, art. 15; Louden v. King, 22 Mo. 
336 ; 15 Mo. 415.) 


RICHARDSON, Judge, delivered the opinion of the court. 


This suit was commenced April 6th, 1856, upon an open 
account for goods, wares and merchandise. The defendant 
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answered during the return term of the writ, and four days 
after the answer was filed, and on the last day of the term, 
the plaintiffs filed their\ymotion to strike out the answer for 
the reason that it was vague, uncertain and not responsive to 
the petition. The motion was sustainedfand the defendant’s 
counsel then asked that the case should be continued and 
time given to answer further—the defendant being absent 
from court ; but the court refused to give time or to continue 
the cause, and thereupon proceeded without proof to render 
final judgment for the amount claimed in the petition. 

\ The answer was evasive and inferential and hardly 
amounted to the particularity of the general issue, and the 
motion to strike out was properly sustained. \ 

Though the defendant was not personally present when the 
motion was sustained, it is to be presumed that his counsel, 
who drew the answer, knew the nature of his client’s defence, 
and could state such facts as would appeal to the discretion 
of the court in deciding on the application for time to prepare 
and file a better answer. No doubt reasonable indulgence 
would have been granted if a statement had been made re- 
presenting that the defendant had a real defence, but it is 
manifest in this case that the granting of time would have 
operated as a continuance of the cause, which the defendant 
was not entitled to as a matter of right. (Cashman vy. An- 
derson, ante, p. 67.) 

This action was for an unliquidated demand and a writ of 
inquiry was necessary to assess the damages. This could 
have been done immediately, and a jury was not necessary 
unless required by the parties; but it does not appear that 
the writ was ordered or executed. This case was begun un- 
der the practice act of 1849, and must be conducted under 
it. The second section of article 12 provides: “ If the action 
be founded on a bond, bill or note for money, and there be 
no answer as hereinbefore required, the clerk may, under the 
direction of the court, enter judgment for the amount which 
shall appear to be due. In other cases, where there is no 
answer as aforesaid, the plaintiff may, if he require it, have a 
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jury to assess his damages. If no jury be required, the court 
may assess his damages and render a judgment thereon.” 

After the answer was struck out, the case stood as upon a 
default which admits the traversable allegations in the peti- 
tion, (24 Mo. 63,) and no more proof was required than is 
necessary in the assessment of damages on a default. 

The judgment will be reversed and the cause remanded, 
the other judges concurring. 





Sratcup, Plaintiff in Error, v. Garner, Defendant in Error. 


1. Where, in a suit against A. and B., a cause of action against A. alone is 
joined with a cause of action against B., the petition is multifarious. A de- 
murrer will lie to such petition. 

2. Where, in a suit instituted by C. against A. and B., the petition sets forth 
that A. conveyed a certain tract of land to B. and by mistake misdescribed 
the same ; that B. conveyed the same tract to C. and also by mistake misde- 
scribed the same, and there is a prayer for the reformation of both deeds ; 
held, that the petition is multifarious. 


Error to Monroe Circuit Court. 


This was a suit instituted by John Stalcup against William 
Garner, John M. Garner and others. The petition sets forth 
substantially that William Garner, being seized of the S.E. 
4 of the N.W. } and the W. 4 of the S.W. 4 of section 32, in 
township 56, &c., conveyed the same to one Duncan in trust 
for his (Garner’s) children, of whom John M. Garner was 
one; that the deed by mistake misdescribed the said tracts 
intended to be conveyed, locating them in section 35—in 
which the said Wm. Garner owned no land—and not in sec- 
tion 32; that said John M. Garner, being of age, conveyed to 
the plaintiff, Staleup, his undivided interest in said tracts, but 
by mistake the description contained in the deed failed to em- 
brace a portion of the land intended to be conveyed; that 
Duncan abandoned the trust, &c. The petition prayed a re- 
formation of both deeds, and a decree of title in plaintiff. 

A demurrer to this petition was sustained. 


\ 
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Carr, for plaintiff in error. 


I. John M. Garner could have instituted a suit previous to 
his conveyance to plaintiff for the correction of the mistake 
in the deed of Wm. Garner. By the conveyance of John 
M. Garner this right passed to plaintiff. The petition is not 
multifarious. (Farrar v. Patton, 20 Mo. 81; Temple v. 
Price, 24 Mo. 288; Brinkerhoff v. Brown, 6 Johns. Chan. 
133; Dix v. Briggs, 9 Paige, 595; Watson v. Cox, 1 Ired. 
Eq. 389; Robertson v. Stephens, 1 Ired. 249; 2 Dev. & Bat. 
Kq. 31.) : 


RICHARDSON, Judge, delivered the opinion of the court. 


In many cases the transactions mentioned in a bill are so 
interwoven, and the settlement of one is so dependent on the 
closing or adjustment of another, that justice can not be ad- 
ministered without uniting in one suit all the parties inter- 
ested in the principal matter of controversy ; and as was ob- 
served in Campbell v. Mackay, 1 Myl. & Cr. 603, Gaines v. 
Relf, 2 How. 642, and Oliver v. Piatt, 3 How. 412, it is im- 
practicable to lay down any general rule as to what constitutes 
multifariousness as an abstract proposition, but each case must 
be determined by its own circumstances. There are however, 
in equity pleading, certain general rules which are well defin- 
ed, though sometimes it may be difficult to apply them on ac- 
count of the intricacy of the facts. 

There are two kinds of multifariousness ; first, where sev- 
eral distinct claims against the same defendant are combined 
in one suit, which is called a misjoinder of claims ; secondly, 
“where different matters, having no connection with each 
other, are joined in a bill against several defendants, a part of 
whom have no interest in or connection with some of the dis- 
tinct matters for which the suit is brought ; so that such de- 
fendants are put to the unnecessary trouble and expense of 
answering and litigating matters, stated in the bill, in which 
they are not interested and with which they have no connec- 
tion.” (Adams’ Eq. 310; Newland v. Rogers, 8 Barb. Ch. 
R. 4384.) 
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The rules of pleading either in proceedings in equity or 
in actions at law do not now, as such, prevail in this state, 
but they serve to illustrate the proper construction of the pre- 
sent code ; and it is worthy of observation that the legislature, 
in presenting the new system of practice, has justly regarded 
many of the provisions of the old, and has incorporated many 
of its rules, which are founded on principle, into the new 
code. Itis not now an objection that several causes of ac- 
tion against the same defendant are united in one suit, pro- 
vided they are of the character indicated in section 2, article 
6, of the practice act of 1855 ; but the causes so united “ must 
be separately stated,” and they “ must affect all the parties to 
the action.” And it has been decided in New York, under a 
statute in the words of ours, that causes of action, to be joined, 
must be in favor of all the plaintiffs and against all the defen- 
dants. (Enos v. Thomas, 4 How. Prac. 48; Wells v. Jewitt, 
11 id. 242.’ . 

The fifth subdivision of the sixth section, which prescribes 
the cases in which a defendant may demur, assigns as a 
ground “ that several causes of action have been improperly 
united ;”’ and, whether the scope of this cause of demurrer will 
extend to the objection of not separately stating causes of 
action that may be united in one complaint if properly stated, 
it is manifest that it was intended to reach a petition which 
contains causes of action not embraced in the classification 
enumerated in the second section, or that includes defendants 
who may be interested in some of the causes of action, but 
not in all. 

If a plaintiff has several demands against one defendant, 
arising for example on accounts and notes, he may include 
them all in one suit, but they must be stated separately in 
different counts. But suppose A. has a note against B. and 
also against B. and C., he can not declare on both notes in 
the same suit if he makes C. a party, because the latter is 
not required to stand in court and suffer the delay, inconve- 
nience or expense of the litigation touching the note with 
which he has no concern. 7 
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This petition contains two causes of action ; first, the mis- 
take sought to be corrected in the description of the deed 
from William Garner to Duncan in trust for his children ; 
and, secondly, the mistake in the deed from John M. Garner 
to the plaintiff. If the two were not blended but were sepa- 
rately stated as the law requires, it would be very apparent 
that, although all the defendants were properly joined as to 
the first count, none of them but John M. Garner had any 
interest in or connection with the cause of action in the 
second. The mistake in the second deed has no connection 
with the mistake in the first, and did not in any way conduce 
to it; and the mistake in the second deed did not even occur 
in following the misdescription in the first; for it locates the 
land in the right section, township and range, and the error 
isin a matter not common to both deeds. Assuming that 
there was a mistake in the first deed, what interest had the 
other defendants in the controversy between the plaintiff and 
John M. Garner growing out of the mistake in the second 
deed ? It was competent for John M. Garner to correct the 
mistake in the conveyance he had made by voluntarily execut- 
ing another deed, which would have operated to substitute the 
plaintiffs in his right to demand by suit against the other de- 
fendants the correction of the mistake in the deed of William 
Garner ; but he did not do so, and, because it became necessary 
for the plaintiff to sue him, there was no propriety in joining 
the other defendants who had no interest in that controversy. 
John M. Garner may have no defence, or he may deny that 
there was any mistake, or insist that it has been corrected, or 
that the contract has been rescinded; and whilst this litiga- 
tion is pending there can be no reason for compelling the 
other defendants to wait in court for the trial of a question, in 
which they have an interest, until a question is settled in 
which they have no interest. 

The petition is multifarious, and this objection can be taken 
under the code, (17 Mo. 231; 20 Mo. 229,) and is embraced 
by the fifth clause of the sixth section of the practice act of 
1855. The judgment is affirmed, the other judges concurring. 
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CADWALLADER et al., Appellants, v. CADWALLADER, Respon- 
dents. 


1. Where the evidence in a cause is oral the Supreme Court will be less in- 
clined to disturb a finding of the facts than in a case where the evidence is 
documentary. 

2. Where a suit is brought for foreclosure of a mortgage the administrator of 
the mortgagor, being a party thereto, should defend the suit; his omission 
to defend the suit would not, however, raise a presumption of fraud. 


Appeal from Jefferson Circuit Court. 
Noell, for appellant. 


I. The evidence does not sustain the finding. 


Frissell, for respondent. 
Ricwarpson, Judge, delivered the opinion of the court. 


This case was commenced under the act of 1849, and was 
tried by the court without a jury. The object of the suit was 
to set aside a judgment of foreclosure of a mortgage and the 
execution sale under it, on the ground that the judgment was 
obtained by fraud. The whole case turns on the integrity of 
the judgment, and all the other questions of fact are depen- 
dent on it and collateral to it; and whether there were errors 
of calculation or mere irregularities is immaterial unless the 
main fact was established. The defendant stood in court with 
the note, mortgage deed, and judgment, all regular on their 
face, and being entitled to the usual presumptions that the 
law raises from the possession of such instruments, the bur- 
den of proof rested on the plaintiffs. 

The testimony of one witness introduced by the plaintiffs, 
the mortgagor’s widow, was direct and positive to the point 
that the mortgage debt had been fully paid and satisfied dur- 
ing her husband’s lifetime, and that she derived that infor- 
mation from the mortgagee. She also stated that the fact 
was well known and had been spoken of in the family. But 
there was other evidence in the cause, and the conduct of the 
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heirs was inconsistent with the hypothesis of the amended 
petition. The original petition did not assert that the debt 
had been paid, and, though it alleged that the proceedings of 
foreclosure were fraudulent, it did not indicate in what par- 
ticular, and it did not proceed on the theory that the mort- 
gage had been satisfied, for it prayed that the plaintiff might 
be permitted to redeem upon the payment of the amount due 
on the mortgage. To say the least, the evidence was con- 
flicting. 

If the testimony in a cause is documentary, this court 
could pass on its effect, and might decide the case accord- 
ing to the weight of evidence; but when a cause turns on 
parol evidence, which must be considered in reference to the 
age, memory, means of knowledge and bearing of witnesses 
on the stand, we are inclined to defer to the judgment of the 
court that tried the case, unless it is manifestly wrong; and 
we can not say that the finding of the court in this case was 
unsupported by the proof. 

The conduct of the administrator, in not defending the ac- 
tion to foreclose the mortgage, was improper. He ought to 
have required of the plaintiff the fullest proof. » But we are not 
prepared to say that this omission of duty either implied fraud 
in fact or stamped the transaction as a fraudin law. The 
other judges concurring, the judgment will be affirmed. 


Wiss, Plaintiff in Error, v. Mappox, Defendant in Error. 


1. An execution, issued under a judgment against one of two partners, may be 
levied upon his entire interest in the partnership effects or upon his interest 
in any portion of such effects. 

2. In levying such an execution upon partnership property, the sheriff may 
seize and take into his possession a portion or the whole of the partnership 
effects, and, it would seem, may give possession to the purchaser thereof at 
the execution sale. (RicHarpson, Judge, dissenting, holding that such an 
execution can be levied only upon the debtor partner’s entire interest in the 
partnership property and not upon his interest in a portion thereof; that in 
executing the writ the sheriff can not take the partnership property levied 
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upon from the possession of the solvent partner and surrender it to the pur- 
chaser at the execution sale. 

8. The purchaser at such sale acquires only the interest of the debtor partner 
in the partnership effects sold. 

4. An execution, issued under a judgment against one of several partners, will 
be a lien on such partner’s interest from the time of its delivery to the sheriff. 


Error to St. Louis Court of Common Pleas. 


This was an action instituted by Peter Wiles against Tur- 
ner Maddox, sheriff of St. Louis county, to recover posses- 
sion of two mules alleged to have been wrongfully seized and 
taken away by the defendant. A delivery bond was given in 
behalf of defendant. The answer traversed plaintiff’s owner- 
ship, and alleged that defendant, as sheriff, seized and sold 
said mules as the property of D. J. & N. Childs, jr., in obe- 
dience to the command of several executions in his hands 
against said D. J. & N. Childs, jr. 

At the trial the plaintiff proved that on and prior to the 
25th day of January, 1856, he was in possession of the mules, 
claiming to have bought them of D. J. Childs on the 19th 
day of January, 1856, and that on said 25th day of January, 
1856, the defendant seized them under an execution, took 
them away and sold them. Plaintiff also proved the value 
of the mules and of their hire, and rested. 

The defendant then offered in evidence the record of a 
judgment in the case of Meegan v. D. J. & N. Childs, jr., et 
al., rendered October 31, 1855, and also an execution issued 
thereon dated November 2, 1855, with the defendant’s return 
thereof. The return showed that the mules were levied on 
and sold under that writ and twelve others, and that the pro- 
ceeds of the sale were applied towards their satisfaction. To 
the reading of this record and execution the plaintiff objected. 
The objection was overruled. The defendant then offered in 
evidence the remainder of the executions mentioned in his 
answer. The court excluded them. Some of these execu- 
tidns were placed in the hands of the sheriff before the 19th 
of January, 1856; some after that date. Defendant then 
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proved that the mules belonged to the firm of D. J. & N. 
Childs, jr., in the month of January, 1856. On the cross- 
examination of a witness, plaintiff offered to prove by him 
that on the 30th day of October, 1855, and ever since that 
time, the partnership property of D. J. & N. Childs, jr., was 
not, and has not since been sufficient, to pay the partnership 
debts of said firm. The court, on the objection of defendant, 
excluded this testimony. 

The plaintiff, in rebuttal, read the record, dated January 
3, 1856, in the case of Meegan v. D. J. & N. Childs, jr., et al., 
as follows: “ By consent of parties, it is ordered that the 
judgment rendered herein, in October 31, 1855, be set aside 
as to the defendant Dominick J. Childs, and that this cause 
be dismissed as to the said Dominick J. Childs.” Plaintiff 
also offered to prove, by defendant himself, that at the date 
of the levy by him he knew that said judgment had been set 
aside as to Dominick J. Childs. The court excluded the 
testimony. Plaintiff also proved, by Dominick J. Childs, that 
on the 19th day of January, 1856, he, as one of the firm of 
D. J. & N. Childs, jr., sold and delivered the mules to plain- 
tiff; that this sale was made for partnership use; that the 
consideration paid by plaintiff for said mules was four hun- 
dred and fifty dollars. . 

The court, of its own motion, gave the following instruc- 
tions: “7. If the jury believe from the evidence that the 
clerk of this court on the 2d day of November, 1855, issued 
the execution read in evidence by the defendant in favor of 
James Meegan and against Nathaniel Childs, jr., and others ; 
that said executions were received by said defendant as sher- 
iff of St. Louis county on said day and year; that the mules 
in dispute were owned at said time by Dominick J. Childs 
and Nathaniel Childs, jr., as copartners, doing business under 
the name and style of D. J. & N. Childs, jr.; that the defen- 
dant, as sheriff as aforesaid, on the 25th of January, 1856, 
levied upon the said mules as the property of said Nathaniel 
Childs, jr., to satisfy the said executions ; that when this suit 
was commenced said mules were in the possession of said de- 
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fendant-as sheriff as*aforesaid under said levy, and that at 
said time the said executions remained in the hands of the 
said sheriff unsatisfied, then the jury will find for the defen- 
dant, if the plaintiff’s title was acquired by purchase from said 
pon or either of them subsequent to said November 2d. 

8. If the mules in''controversy were the property, on the 2d 
any of November, 1855, of the partnership of D. J. & N. 
Childs, jr., then under the judgment and execution issued 
thereupon there was a lien upon the mules to the extent of 
the interest of Nathaniel Childs, jr., if he was a member of 
said firm, from the time said execution came to the hands 
of the sheriff; and if the defendant as sheriff subsequently 
levied upon and took possession of said mules under said 
execution, then the plaintiff can not recover in this action, 
under the evidence, if he purchased said mules from Domi- 
nick J. Childs, the other member of the firm, or from the firm 
itself, subsequently to the time said execution came into the 
hands of the sheriff.” 

The plaintiff thereupon took a nonsuit with leave to move 
to set the same aside. 7 

Krum & Harding, for plaintiff in error. 


I. The court erred in refusing the third, fourth and fifth 
instructions asked by plaintiff, and in’ giving, on its motion, 
those marked seven and eight.. Even if it be admitted that a 
separate execution may be levied on partnership effects, yet it 
does not follow that the execution is a lien on such property 
before leyy and after the writ has been placed in the hands of 
the officer. The doctrine laid down by the court below would 
make it impossible for one partner to give valid title to per- 
sonal property sold and delivered, if there happened to be in 
the hands of the sheriff an execution against his co-partner. 
(1 Mart. & Yerg. 309; 7. N. H. 852; 4 Dev. 367; 8 N. H. 
238 ; 13 Conn. 461.) 

I. The court erred in widelling testimony offered by 
peeey and in admitting testimony offered by defendant. 


‘Cline § Jamison, for defendant in error. 




















OCTOBER TERM, 1857. 81 


Wiles v. Maddox. 








I, The sheriff under an execution against one partner for 
his separate debt may seize the tangible property of the part- 
nership, and when he does so he acquires a special property 
in the goods seized. (Coll. on Part. § 821, 822; Story on 
Part. § 261, 2, 3, 311; 2 Johns. Ch. 548; 20 Maine, 89; 1 
Gall. 367.) The execution was a lien on the personal prop- 
erty of all the defendants from the time the same was deliv- 
ered. to the sheriff. (R. C. 1845, tit. Execution, § 16.) The 
execution under which the sheriff levied upon the mules was 
against both partners, and issued upon a judgment against 
both and for a firm debt, and the same being regular upon 
its face and issued by a court having jurisdiction over the sub- 
ject matter justified the sheriff in. levying upon the said . 
mules. (Higdon v. Conway, 12 Mo. 294.) A sheriff may 
justify by pleading the execution without showing the judg- 
ment. (1 Mo. 246,94; 4 Mo. 2; 6 Mo. 148; 6 Johns. 196; 
8 A. K. Marsh. 452; 19 Mo. 319.) It is not the judgment 
but the execution which creates the lien on personal property. 
The plaintiff showed no title in himself. He claimed to have 
purchased the mules from one partner while the execution 
was in the hands of the sheriff, and there was no evidence 
showing or tending to show the consent of the other partner 
to such pretended sale, which was essential to vest title in the 
plaintiff; for their copartnership business consisted, not in buy- 
ing-and selling mules, but in sawing and dealing in lumber. 


NaPTon, Judge, delivered the opinion of the court. 


This action can not, in our opinion, be maintained. It is 
an action of replevin against the sheriff for levying an execu- 
tion against N. Childs, jr., upon the partnership property of 
D. J. & N. Childs, jr. In law the right to levy an execution 
against one of two partners upon the partnership effects is 
recognized with great uniformity both in England and in this 
country. In New Hampshire a different opinion has prevailed, 
and there may be cases elsewhere in which the principle has 
been modified or denied; but in England the common law 
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courts have constantly maintained the right to levy in such 
cases, and the current of authorities here is in the same 
direction. 

Whether a court of equity or a court of law would inter- 
fere, under the circumstances of this case, and stay the pro- 
ceedings of the sheriff, is a question the decision of which can 
not vary his liability in action of trespass, trover or replevin, 
where no such ‘interference has taken place or been solicited. 
It is agreed, on all sides, that it is only the interest of thé 
debtor partner which is levied on and sold, and this is his 
share of the effects after payment of the partnership debts. 
But the sheriff levies on and seizes and takes into possession 
the partnership effects or so much of them as may be necessary 
to satisfy the execution. The proceeds go to the creditor, the 
plaintiff in the exectition, and the purchaser acquires the in- 
terest of the debtor partner, the defendant in the execution, 
whatever that may be. If the partnership is insolvent this in- 
terest is, of course, of no value, since the partnership debts 
have a priority ; but the sheriff, even in such cases, is pro- 
tected in his obedience’ to the commands of the writ, and is 
not under the necessity of investigating the condition of the 
concern prior to his levy. It is for the solvent partner, or, in 
cases of bankruptcy or insolvency, for the assignees or credi- 
tors, to institute such proceedings for the protection of their 
interests as the law and the nature of their case may afford. 
It is intimated in some of the cases that where the firm is 
bankrupt or insolvent, or partnership rights have been trans- 
ferred to assignees for creditors, the court of law from which 
the execution emanated may grant equitable relief by con- 
trolling its process ; but this is denied by other authorities, 
and a court of equity is alone held competent to furnish re- 
lief. However this may be, it is unnecessary to determine 
here, since no such ‘application has been made either in law 
or equity, and the sheriff is sought to be held liable as a mere 
trespasser. 

Principles of public policy, apart from the mere weight of 
authority, would in our judgment lead to the same result. 
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The right to an execution in such cases carries with it a moral 
effect highly important to the interest of the community. It 
will generally lead to an equitable adjustment of the debt in 
cases where the partnership is solvent and an interruption in 
their business would not be desirable. In other cases.the 
property had as well be in the hands of the sheriff, or the 
purchaser at the execution sale, as.in the possession of the 
insolvent partners, so far as partnership creditors are con- 
cerned. Inconveniences may no doubt arise in isolated cases, 
and perhaps hardships upon solvent partners; but even then 
these inconveniences and hardships will scarcely counterbal- 
‘ance those which must ensue from a different doctrine. If 
the creditor of one partner, whatever the amount of the debt 
may be, has to initiate proceedings, either at law or equity, 
to ascertain the exact interest of his debtor in the concern 
after an adjustment of all the partnership accounts, before he 
can have his execution levied, it would look very much like 
giving property so situated a privilege which no other pos- 
sesses, and exempting it for an indefinite period from the 
process of the law. The cases on this subject are very fully 
reviewed by Judge Cowen, in Phillips & others v. Cook, 24 
Wend. 389, and may also be found in the notes to 1 Amer. 
Lead. Cases, 328. 

So far as the lien of the execution is concerned we see noth- 
ing to distinguish this from any other class of executions. 
As the writ was in the hands of the sheriff before the transfer 
to the plaintiff, it was a lien upon the interest of N. Childs 
in the property, and the title acquired from D. J. Childs 
was subject to that lien. 

It does not seem material to determine the validity of the 
deed of trust to Alton Long, which. the defendant offered in 
evidence. Although this deed, if valid, might show that the 
defendant had no right to levy on the property, it would also 
show that the plaintiff had no right of action, since it was 
made before his purchase from D. J. Childs. 

Judge Scott concurring, the judgment is affirmed. ' 
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-Ricnarpson, Judge, dissenting. I can not assent. to. the 
doctrine that the sheriff, under an execution against one 
partner for his individual debt, can seize the goods of the 
partnership so as to sever the possession from the other part- 
ners and deliver it to an execution vendee. 

Partnership property is the primary fund for the payment 
of partnership debts, and one partner has no share in the 
partnership property except what remains after the payment 
of all debts and liabilities of the firm, and each partner has 
the right-to have the partnership property applied to the pay- 
ment of the joint debts before any one of the partners or his 
vendee or individual creditor can claim any right thereto. 
Neither partner has a separate interest. in any part of the 
property belonging to the partnership, though each has an un- 
divided joint interest in the whole ; but this interest is not in 
any particular portion separate from the mass. The right of 
one partner to the possession of the whole is to hold for the 
benefit-of the firm, and he has no right to sever any specific 
portion and hold it for his own use or to the exclusion of the 
other partners. On what principle then can the sheriff, by 
an execution against one partner-for his private debt, take 
partnership property from the possession of the solvent part- 
ners and transfer it to the purchaser at the execution sale, 
and thus clothe him with rights superior to those which the 
debtor partner ‘could assert, and place him in a better posi- 
tion than the partner himself? ‘It is conceded in the opinion 
of a majority of the court that the purchaser only acquires 
the share of the debtor partner after the payment.of the part- 
nership liabilities, which may or may not be#6f any value. 
Then why take the possession from the solvent partners, who 
are notin default, who are entitled to administer the firm 
assets for the payment of the joint debts, and who have not 
only their own interest in the property, which should secure 
them the possession of it, but a lien in equity on the debtor 
partner’s interest, and on the whole stock for whatever the 
concern may owe them on a final account? The exercise of 
the power claimed for an execution against one partner will 
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often be at the expense of the ruin of the others. For the 
right to seize the whole stock and remove it to the sheriff’s sale 
room is not controlled by the extent of the debtor partner’s 
interest in the whole, but by the amount of the execution ; 
and though the sheriff sells only the insolvent partner’s in- 
terest, it is said that he may sell in parcels to different pur- 
chasers and deliver possession of each lot as sold. If then an 
execution is issued against one partner who has a small inter- 
est in a large establishment, and the sheriff may seize and take 
away from the other partners the whole stock and sell it in 
parcels—a paper of needles to one, a bolt of cloth to another, 
and so on until the whole stock is sold and distributed to a 
thousand purchasers, who may be insolvent and reside in dif- 
ferent parts of the country—although the purchasers only 
take the interests of the debtor partner, they get the posses- 
sion of the property, and it would be poor comfort to the 
other partners, after they are ruined, to tell them that they 
may institute proceedings in equity against the various pur- 
chasers and restrain them from disposing of the property 
until the partnership affairs are settled and the interest ascer- 
tained which they had acquired. The “ moral effect’? which 
an execution armed with such dangerous power carries, is to 
bankrupt the solvent partners, or compel them, at the risk of 
being ruined, to pay the debt of their insolvent partner. This 
cruel remedy is not necessary to prevent a debtor from pla- 
cing his means in a partnership and defying his creditors, 
because the law furnishes. a remedy consistent with the just 
rights of creditors and of the other partners. 

Cases may be found inthe books on both sides of this ques- 
tion, and the opinion of the court is abundantly sustained by 
authorities ; but I think the doctrine, which is most just and 
consistent with reason, policy and the rights of all concerned, 
is, that the sheriff only sells. the undivided and unascertained 
contingent interest of the debtor partner, and not in any spe- 
cific part of the partnership property, but only his contingent 
interest in the stock and. profits, which will be ascertained 
after the settlement of the partnership accounts and the pay- 
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ment of the partnership debts. The levy should be made of the 
debtor’s interest in the whole stock, and the sheriff should not 
take away any specific part of the partnership: goods, nor the 
whole, because the other partners have property in every part 
as well asthe whole. The sale will operate as a dissolution of 
the partnership, and the vendee will become a tenant in com- 
mon with the other partners substituted to the rights of the 
judgment debtor. The sale will carry the debtor’s unascer- 
tained contingent interest, whatever it may be ; but it will not 
give the vendee any right to a division or separate possession, 
though it will give a right to call for an account and thus en- 
title himself to the interest of the debtor partner, which will be 
ascertained on a settlement of the partnership affairs. The 
purchaser, taking in right of the debtor partner, will take 
nothing more than an intangible interest, which can not be 
made available until the surplus is ascertained by an account. 
(Morrison v. Blodgett, 8 New Hamp. 238; Sitler v. Walker, 
Freem., Miss., 77; Deal v. Bogue, 20 Penn. State 228.) 
“The sheriff can sell only the actual interest which such 
partner has in the partnership property after the accounts are 
settled, or subject to the partnership debts. The separate 
creditor takes it in the same manner as the debtor himself had 
it and subject. to the rights of the other partners. The sheriff 
therefore does not seize the partnership effects themselves, for 
the other partner has a right to retain them for the payment 
of the partnership debts.” (In the matter of Smith, 16 Johns. 
106.) “ The-purchaser takes it in the same manner as the 
debtor has it and subject to the rights of the other partner, 
who has a right to retain the possession of the partnership 
effects for the payment of the partnership debts. The sheriff, 
therefore, sells the mere right and title to the partnership 
property, but does not deliver possession.”” (Crane v. French, 
1 Wend. 313.) ‘The sheriff could only sell the interest of 
Goulding in the partnership property, but neither the sheriff 
nor the purchaser would have any right to the possession of 
the property. The other partner would have the right to re- 
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tain possession till the partnership debts were yaae (Dun- 
ham v. Murdock,’ 2 Wend. 554.) 

In my opinion, the execution against N. Childs did not 
operate as a lien on the property of D. J. Childs and N. 
Childs, so as to prevent the other partner from selling it; and 
the plaintiff, having purchased the mules from D. J. Childs 
before the levy, acquired a title which could not be defeated 
by a subsequent levy and sale under the execution against 
the other partner, and I am therefore in favor of reversing 
the judgment. 


THE STATE, TO THE USE OF Brent, Respondent, v. GRACE’s 
ADMINISTRATOR et al., Appellants. 


1. A guardian died and a final settlement of his guardianship was made by his 
administrator, and by such settlement a certain sum of money was found to 
be due to the ward ; held, in a suit on the guardian’s bond, that this settle- 
ment by the guardian’s administrator was binding on his estate, and created 
a prima facie liability on the part of his sureties. 


Appeal from St. Louis Court of Common Pleas. 


This was an action on a guardian’s bond, brought in the 
name of the State of Missouri by John Garnett, to the use of 
Eliza Brent. The bond was executed by Pierce C. Grace, as 
principal, and by G. W. Goode and I..W. Taylor, as sure- 
ties. This was a suit on the bond against A. J. P. Garesché, 
administrator of said Grace, and against Goode and Taylor, 
the securities on the bond. The petition states that Pierce 
C. Grace, at the March term, 1850, of the St. Louis probate 
court, was appointed guardian of said Eliza Brent, a minor ; 
that he executed a bond, with Goode and Taylor as securi- 
ties, conditioned for the faithful discharge of his duties as 
guardian ; that said Grace died; that Garnett was appointed 
guardian September, 1854; that afterwards A. J. P. Garesché 
was appointed administrator of said-Grace ; “ that the condi- 
tion of said bond is broken in this, that said guardian did not 
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well, truly and faithfully discharge the duties of his office of 
guardian aforesaid in this, that upon: final settlement. of his 
guardianship: with said St. Louis. probate. court. there was 
found.to.be due and owing by the said Pierce C. Grace to the - 
said Eliza a balance of $205.28, all of which will more fully 
appear,” &. 

The, court found the facts .as follows: “That said Eliza 
Brent.is.a minor; that at the March term of the St. Louis 
probate court in 1850, Pierce C. Grace was appointed by said 
court guardian of said Eliza; that said Pierce, as principal, 
and said George W. Goode and Isaac W. Taylor, as sureties, 
executed the bond set out in the plaintiff’s petition ; that said 
Pierce died before September, 1854; that on the 19th of said 
September, John Garnett was duly appointed by said court 
guardian of said Eliza; that Alexander J. P. Garesché was 
afterwards duly appointed administrator of said Pierce; that 
on the final settlement .of the guardianship of said Pierce at 
the June term, 1855, of said probate court, there was found 
to be due and owing by the said Pierce, as guardian as afore- 
said, to the said Eliza, a balance of two hundred and five 
dollars and twenty-eight cents ; the said sum so found to be 
due and owing has not been paid nor any part thereof; said 
probate.court has never made an order on said Pierce or his 
sureties, nor upon the administrator of said Pierce to pay 
over said balance, nor was the payment thereof ever demand- 
ed of said administrator nor of these’ defendants before the 
institution of this suit; that. said Pierce was also appointed 
guardian, as alleged in the answer, of Anna Maria Brent, 
Thomas Brent, Jane Brent, John Brent and Robert Brent, 
who, together with said Eliza, were heirs of Robert Brent, 
deceased ; and that the funds which came to the hands of 
said Pierce.so came as a common fund for all of said minor 
heirs ;::that the defendants Goode and Taylor were also sure- 
ties of said Pierce on all his bonds as guardian of all said 
minor heirs ; that said Pierce was in advance to the said 
Anna; Maria, Thomas, Margaret, Jane, John and Robert, as 
in the answer alleged. Whereupon the court declares that 
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the plaintiffs:are entitled to recover of the defendants the 
sum of: two hundred and eleven dollars and forty-three 
cents.” : 

The defendants, Goode and Taylor, moved fora review. 
The grounds of this motion were, that the court should have 
found that the final settlement, made at the June term, 1855, 
of the said probate court, was made by the administrator of 
said Grace; that on the facts as found no legal cause of ac- 
tion is shown against said defendants, and on the facts as 
found defendants are entitled to judgment ; that the facts as 
found show no breach of said bond on the part of said Grace, 
for whom said defendants were ‘securities; that the defen- 
dants, Goode and Taylor, being securities for said Grace, are 
not liable for and can not legally be held responsible for the 
acts of other persons, and therefore are not liable for any 
settlement or balance on a settlement made in 1855, after the 
death of said Grace. 

The court overruled the motion for a review. 


Gray and Wickham & Snead, for appellants. 


I. No breach of the bond was shown. There was no evi- 
dence to show that Grace was properly charged with any sum 
whatever. No inventory or settlement, made by him in his 
lifetime, was introduced, proven or found by the court to 
charge him; no act of his to show that he had any funds in 
his hands. The only evidence showing or tending to show 
that there had been funds in his hands was a settlement 
made at the June term, 1855, by some person unknown. 
This was no act of the principal, Grace, for whose acts Goode 
and Taylor stood responsible. It does not: appear who made 
this settlement. It was the act of an outsider, and could not 
bind the securities. Granting that it was the act of Grace’s 
administrator it would not bind the securities. If Grace died 
with funds of his ward in his hands, the debt would have to be 
proven up against the estate in the probate court like any 
other creditor’s debt ; and if the estate should not pay it, the 
securities of the guardian would be liable. What right had 
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the administrator of Grace, on his own motion, to make a 
settlement, or charge his intestate with a debt in favor of his 
intestate’s ward, any more than he would have a right to ad- 
mit any other claim against the estate without due present- 
ment and proof? Again, no default on the part of Grace or 
his administrator to pay over is found by the court; on the 
contrary, the court expressly finds that the probate court 
had made no order to pay over, and finds that no demand 
had been made of defendants before suit brought. The death 
of Grace was no fault or dereliction of duty. Therefore 
there should have been a demand of Grace’s administrator, 
or an order of court to pay over before there was a liabil- 
ity established. The case is different from the case of a re- 
vocation of an appointment by the court for some delinquency 
or default of the guardian. 

Il. The matter set up by defendants, showing that Grace 
was in advance to other heirs of the common fund, was an 
equitable defence. 


Farish, for respondent. } 


I. The administrator of Grace had the right to make the 
settlement. <(Sess. Acts, 1849, p. 55, § 5; Sess, Acts, 1851, 
p-51, §.11; 9 Mo. 356.) 

II. No order of payment and no demand were necessary. 
(Finney, adm’r, vy. The State, to the use, &c., 9 Mo. 231; 9 
Mo. 778, 356; 18 Mo. 353; 3 Mo. 180; 15 Mo. 228.) 

III. The defendants did not give a common bond but 
separate bonds. The rights of each child are distinct, and 
the expenditures of each are separate and not common funds. 


Scorr, Judge, delivered the opinion of the court. 


It is true that there is no privity between Garesché, the 
administrator of Grace, who was guardian of the minor Eliza 
Brent, and the plaintiff, who is the successor of Grace as guar- 
dian. The administrator of Grace, as such, has no control 
over the estate which Grace held as guardian. If Grace con- 
verted the trust funds in his hands, or incurred a liability to 
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his ward by the mismanagement of her estate, a claim for 
such misconduct might be preferred against his administra- 
tor, and proceeded with like other demands against a dece- 
dent’s estate. But the act of March 3d, 1851 (Sess. Acts, 
1851, p. 211) provides that when a guardian or curator dies, 
the county court may ascertain, in any practicable way, the 
amount in his hands, and his successor may have such pro- 
ceedings against his securities as are authorized in cases 
where an administrator fails, when ordered, to pay demands 
allowed against an estate. We do not regard this act as re- 
strictive to the remedies provided in the 13th and 14th sec- 
tions of the 5th article of the administration law of 1845. 
There is no reason for so restricting the language of the act. 
A ward should be entitled to the same remedies for a breach 
of the condition of the bond given to secure the management 
of his estate, that those have who are interested in the estate 
of a decedent. The 8th section of the 7th article of the ad- 
ministration law gives a remedy, by an action on the bond, to 
any party injured, for a breach of any of its conditions. We 
have seen that the act of 1851, to which reference has been 
made, authorized the county court, in any practicable way, to 
ascertain the amount in the hands of the deceased guardian. 
It is no objection that the court made use of the administra- 
tor of Grace for this purpose. No one was more likely to 
know the situation of his accounts than his administrator, 
who had access to all his books and papers. The settlement 
of the accounts of Grace, the guardian, thus made, can not 
be regarded as the exhibition and allowance of a demand 
against his estate. The balance, thus ascertained, was bind- 
ing on the estate of Grace, and created a prima facie liability 
on the part of his sureties, who might have shown the settle- 
ment to be erroneous. (Nolley v. Callaway County Court, 
11 Mo. 445.) A sum being found in the hands of the guar- 
dian due to his ward, by the provision of the administration 
law, to which we have already referred, a suit was authorized 
on the bond. The petition has been examined and we find 
it like the declaration in the case of Finney et al. v. The 
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State of Missouri, 9 Mo. 624. -No demand was averred, and 
though.the declaration was closely scrutinized, it does not 
appear: that any such objection as the omission of a demand 
was taken. When parties have resisted a claim on other 
grounds, and have failed, it is with a bad grace that they come 
into this court and object that no demand was made on them, 
when every thing in the record shows that if one had been 
made, it would have been to no purpose. 

As the evidence is not preserved in the record, and as no 
review of the finding of the facts was asked for, we can not 
go into’ the question of the sufficiency of the proof to support 
the finding. , 

There is no foundation in law for the claim to a set-off 
made by the defendants, as there was a separate and distinct 
curatorship for each child anda separate bond for the man- 
agement of each estate. The judgment is affirmed, the other 


judges concurring. 











Vancourt et al., Respondents, v. Moorr, Appellant. 


1. A. conveyed certain premises to B. with warranty ; B. conveyed the same 
to C.; C. agreed to convey the same to D. ; D. entered into possession and 
continued in possession thereof until evicted by persons claiming under 
paramount title ; after this eviction D. obtained a decree of specific perform- 
ance in a’suit that he had instituted against C. previous to the eviction ; this 

decree vested in D. all the right, title and interest that C. had in the prem- 

ises at the date of the sale to D. Held, inasmuch as there was nd interest 

or estate in C. upon which the decree could take effect, that it did not oper- 

ate an assignment to D: of the covenant of warranty 80 as to enable D. to 
‘  mnaintain‘a suit thereon against A. (Per Scorr, Judge.) 

2. Previous to the decree of specific performance in the suit of D. against C., 
C. obtained a judgment against A. in a suit on the covenant of warranty, 
which judgment was paid by A., C. indemnifying him against any liability 
to any other person on account of his covenants in his deed ; held—it appear- 
ing that at the time of the eviction of D. he had not paid to C. the purchase 
money agreed to be paid, and consequently had not a complete equitable 
title as against C.—that the judgment in favor of C. against A. was a bar to 
a'suit by D. against A. on the covenant of warranty ; that the decree would 

not, in such case, relate back to a point of time anterior to the eviction, al- 
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though, if there had been no recovery by C. against A., the decree would so 
relate and would operate as an assignment of the covenant of warranty. 
(Per Ricnarpson, Judge.) 

8. A. having notice of the equitable rights of D. and taking also a bond of in- 
demnity from C., the decree would relate back to the time of the sale by C. 
to D. (Per Narron, Judge.) 


Appeal from St. Louis Land Court. 


In the year 1843, George M. Moore made a deed of con- 
veyance, with covenants of indefeasible seizin and of war- 
ranty, of certain real estate: to one Ashford. In 1845 Ash- 
ford conveyed with like covenants to one Warren. In 1848 
a proceeding was commenced in the St. Louis Circuit Court 
by A. and B. J. Vancourt to obtain a decree for the specific 
performance of an agreement made by said Warren to con- 
vey said real estate to said Vancourts. This proceeding re- 
sulted in a decree of said circuit court, at its April term, 
‘1858, by which it was “ordered, adjudged and decreed by 
the court, that all the right, title, claim, interest and estate 
which said defendant had in and on the 24th day of Septem- 
ber, 1847, to the said sixteen lots of ground or parcels of 
land above described shall be and the same is hereby divested 
out of the said defendant and vested in the said complain- 
ants, Alexander Vancourt and Benjamin J. Vancourt, and 
their heirs forever, as fully and effectually as the same might 
or could have been conveyed to the said complainants by a 
quit claim deed therefor executed by said defendant to said 
complainants on the said 24th of September, 1847; and that 
said complainants pay to the said defendant the sum of $300, 
residue of the sum of $1900 agreed to be paid as the pur- 
chase money of said real estate by said complainants, and, 
until the said sum of $300 be paid by the said complainant, 
that the same be a charge and encumbrance,” &c. 

The present action was an action instituted by A. and B. 
J..Vancourt against George M. Moore. Plaintiffs set forth 
the facts above stated and alleged that they took possession 
of the land in September, 1847, and remained in possession 
T—VOL. XXVI. 
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of it under the contract of sale until the year 1850, when the 
heirs of Amos Stoddard, claiming the land by title paramount, 
evicted them. therefrom ; that the title which the said Moore 
conveyed to Ashford failed entirely, and that the covenants in 
Moore’s deed were broken. 

The defendant in his answer denied the possession of the 
plaintiffs, denied.the validity of the decree of the circuit 
court, denied the eviction of the plaintiffs, and alleged that 
Warren had already recovered judgment against him on the 
covenants sued on in this suit, and that he had paid the 
judgment. 

At the trial plaintiffs introduced in evidence the record of 
the suit of Vancourt et al. v. Warren ; also evidence showing 
and tending to show that they were in possession of the land 
in controversy in 1847, and so continued until the heirs and 
representatives of Amos Stoddard recovered and took posses- 
sion thereof in 1850-1. Moore claimed title under a New 
Madrid location. See case of Mills v. Stoddard, 8 How. 345, 
the report of which was introduced in evidence. 

The defendant offered in evidence the record of the recove- 
ry of a judgment in favor of Warren against Moore on the 
covenants sued on in this action, and offered to prove the 
payment of this judgment by the defendant. The court 
excluded this evidence. 

Plaintiff also introduced evidence showing that after War- 
ren obtained a judgment against Moore, he gave Moore a 
bond with security indemnifying him against any liability on 
his covenants to. any other person. 

_ Other testimony was introduced ; it is deemed unnecessary 
to set it forth. 

The court, at the instance of plaintiffs, gave the following 
instructions: “1. In this cause it is admitted that the defen- 
dant made a covenant of warranty stated in the petition ; and 
the record in evidence shows that the plaintiffs are the as- 
signees of that covenant, deriving title thereto from L. L. 
Warren, to whom it is admitted that Ashford conveyed the 
lands described in the petition. Ifthe jury believe from the 
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evidence that the plaintiffs were in possession of the premises 
from 1847 until some time in 1851, when upon claim made 
thereto by persons having paramount title they abandoned 
the same, the plaintiffs are entitled to recover the amount of 
the consideration money paid to Moore by Ashford with inter- 
est to this time. 2. If the plaintiffs took possession, under 
their contract of sale with Warren, on September 24th, 1847, 
of the lots described in the petition, and so continued in pos- 
session until the judgment of the Supreme Court in 1850, 
declaring the title of the heirs of Amos Stoddard to be para- 
mount to that of the New Madrid location as to land within 
United States survey 3026, and then upon that judgment 
being promulgated abandoned the possession, giving way to 
the claim of the agent of the heirs of Amos Stoddard, then 
the plaintiffs are entitled to recover against the defendant 
for a breach of the covenant of warranty declared on in this 
action.” | 
The jury found a verdict for plaintiffs. 


Todd, Krum & Harding, for appellant. 


I. The decree in the suit of Vancourt et al. v. Warren is 
not conclusive as against Moore. He may attack it collater- 
ally. 

II. If the decree be conclusive it does not carry the cove- 
nant of warranty. This covenant is only accessory to the 
possession, and no possession was shown in either Moore or 
Warren prior to the contract of plaintiffs with Ashford. (1 
Metc. 450 ; 23 Mo. 151, 174.) Where no actual possession 
is shown, it is presumed to be with those having the title ; and 
this the plaintiffs assert was in the representatives of Stod- 
dard. The taking of possession by the plaintiffs was their 
own independent and voluntary act, wrongful as against the 
representatives of Stoddard and not authorized under and by 
virtue of their contract with Ashford. (6 Barb. S. C. 116.) 
A contract of purchase gives no right of entry unless ex- 
pressly agreed. : 
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Iif.: The court erred in allowing the plaintiffs interest from 
the date of defendant’s deed’to Ashford. 

IV. There was error in allowing damages to the full 
amount of the consideration. There was a recovery of, and 
eviction from, only an undivided portion of the property. | 

'V. The court erred in allowing the plaintiffs to recover the 
full amount of the consideration. Their right or title to any 
recovery was encumbered, in favor of Warren, by the neem 
for three hundred dollars. 


Gantt, for respondents. 


I. The two instructions given to the jury at the instance of 
plaintiffs contain a correct exposition of the law. (Lawless 
v. Collier, 19 Mo. 480 ; Gantt & Dickson v. Desire’s Adm’r, 
28 Mo. 157.) 

II. The instructions, asked by defendant, were properly 
refused. 


Scott, Judge. The fourth section of the act concerning 
conveyances empowers any person claiming title to any real 
estate, notwithstanding there may be an adverse possession 
thereof, to sell and convey his interest therein in the same 
manner and with the like effect as if he was in the actual 
possession. It is conceived that this provision does away with 
that rule of the common law which required a grantor of 
land to be seized thereof, when he makes his deed of convey- 
ance, in order that his covenant of warranty may attach to 
and run with the land. This section was introduced to ena- 
ble persons having claims to land without possession, or even 
in case of adverse possession, to alien such lands as though — 
they were seized thereof. 

But whilst the law thus enables individuals to dispose of 
their claims to real estate and thus to affect themselves by 
their conveyances, there is nothing which authorizes the 
courts or the officers of the law to sell or convey such claims. 
If there is no title nor any interest nor any possession in a 
judgment debtor, in cases without the influence of the regis- 
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try laws, there is no power in the officer to sell a mere claim 
under an execution. There being nothing on which the sale 
can operate it is ineffectual for any purpose, and it is as 
though it had not been made. If the covenant is of value 
to the debtor, there are more appropriate ways of subject- 
ing it to the claims of creditors than this, which must al- 
always result in a sacrifice, as few would be willing to buy a 
mere law suit. So there being no title nor estate nor inter- 
est in Warren at the date of the decree vesting title in the 
plaintiffs, that decree was wholly ineffectual. It could not 
operate on a thing not in existence. While a court of equity 
may make a deed bear date from a day that is past where 
there is an existing interest, yet, when there is no right nor 
title in a party at the date of the decree, the court can not 
make an effectual order vesting an interest as of a former 
day, there being nothing on which such a decree can operate. 
In such cases the court should, where itis proper to do so, 
entertain the petition to give the parties relief for the non- 
performance of the contract by the defendant, or remit him to 
his action for damages for a violation of the agreement. In 
declaring the deeree ineffectual it is not considered that it is 
at all impeaching or going behind it. While suffering the 
decree to stand, it is only showing that there is nothing on 
which it can operate ; just as in the case of the sheriff’s deed 
it may be shown that there was no interest in the judgment 
debtor. In my opinion the judgment should be reversed. 
Judge Richardson concurs in reversing the judgment. 


RicHaRpson, Judge. I am in favor of reversing this judg- 
ment for the reason that the court improperly excluded the 
record of the proceedings and judgment in the suit of War- 
ren v. Moore. In 1851, the Spanish title, which was con- 
firmed July 4, 1836, was fully established by a judicial pro- 
ceeding, and the Stoddards, who claimed under it, went into 
possession, so that those who held under the New Madrid 
location were evicted, and there was a substantial breach of 
Moore’s covenant contained in his deed to Ashford. At that 
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time Moore ‘was liable to some person for the full amount of 
the consideration named in his deed, and the question is, to 
whom was he liable and who was then in a condition to assert 
and maintain a right of action on the broken covenant? 
Ashford could not sue, for he had parted with all his interest 
in the land, and he could not wse the covenants which ran 
with it without first: satisfying the liability on his own cove- 
nants. (Rawle on Cov. 366.) Warren was the alienee of 
Ashford, and as such became the assignee of Moore’s cove- 
nants and had the right of action against Moore, unless some 
other person had a better right; for Moore could only be 
made liable once for the same cause of action. If Moore 
suffered Warren to recover, when he could have defended the 
suit on the ground that Warren had no cause of action be- 
cause he had assigned the covenant, that judgment would be 
no defence to this suit. Now it is certain that Warren had a 
right of action, unless the plaintiffs had; and they ‘had not, 
because they had neither the legal title nor such an equity as 
- entitled them at that time to be clothed with it. If, in 1851, 
Warren had merely the. bare legal title, and the plaintiffs had 
a perfect equitable title, by which I mean that they had per- 
formed every condition to be performed on their part accord- 
ing to the terms of their contract of purchase and were only 
waiting for the formal execution of a deed to be invested 
with the legal title, they could have maintained the action 
against Moore, and for that reason Warren could not ; but in 
1851 they had not, if they yet have, paid to Warren all the 
purchase money, and it does not appear from their bill or in 
any other way that they had tendered that which remained 
due; and unless it then appeared that they had done all that 
was required of them, it could not be assumed that they ever 
would: Not having the legal nor, such an equity as entitled 
them to it,.they could not have sued Moore as assignees of 
the covenant ; and, if they could not, Warren could, and the 
judgment in his favor is a bar to another suit: The fact that 
Moore, in the abundance of caution, took a bond of indemnity 
from Warren on the payment of the judgment is immaterial, 
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for, whether the judgment is a bar or not can not depend on 
any such circumstance. 

The payment of the purchase money and the passing of the 
title are simultaneous acts and should be done interchange- 
ably. (Marg. of Anspack v. Noel, 1 Mad. Ch..175.) And 

“ though the decree of 1853 is manifestly unjust in directing a 
specific performance without. seeing to the payment of the 
purchase money, it is not void on its face; and in my opinion 
if it had been rendered before there was any recovery on the 
covenant, it would have related back to a point of time be- 
fore the eviction, and have operated to invest the plaintiffs 
with all the rights incident to the assignment of .a covenant 
before its breach. (8 Young & Coll. 505.) But the doc- 
trine of relation is a fiction of law, and ought not to be al- 
lowed to work injustice ; and as Moore has once responded to 
a suit on his covenant, brought by a proper party, he is not 
liable to another. 


UNIV. OF MICH. LAW LIBRARY 


Napton, Judge. The first question discussed in this case 
is whether the plaintiffs became the assignees of Moore’s cov- 
enant of warranty by his purchase from Warren, so as to 
entitle them to this action. As it did not appear that Moore 
had any possession, and it did appear that he had no title 
when he sold to Ashford, it is argued that the covenant of 
warranty did not run with the land, and such appears to be 
the settled doctrine in several of the states. But our statute 
declares. that ‘any person claiming title to any real estate 
may, notwithstanding there may be an adverse possession 
thereof, sell and convey his interest therein in the same man- 
ner and with like effect as if he was in the actual possession 
thereof,” If the same effect is to be given to a conveyance 
here, where there is an adverse possession, as if the posses- 
sion was in the grantor, it would appear to follow that the 
like effect must be given to conveyances where there is no 
possession at all either in the grantor or adversely to him. 

The principal difficulty in this case is in determining the 
effect of the decree of the circuit court ix 1853. By that 
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decree all the right, title and interest of Warren, which he 
had in September, 1847, (the date of his sale to the plain- 
tiffs;) was divested out.of Warren and vested in the plaintiffs 
“as fully and effectually as the same might or could have 
been conveyed to the said complainants by a quit claim deed 
therefor executed by said defendant to said complainants on 
the said 24th day of September, 1847.” The decree was 
unconditional, absolute, without regard to the payment of the 
purchase money, and attempted to convey the title as a deed 
would in 1847. 

The doctrine of relation is a fiction of law, and ought 
never to be allowed to work injustice. If the defendant 
Moore can’ be injured by antedating ths deed from Warren 
to the plaintiffs, the decree should not be permitted to have 
a retroactive operation. Moore was sued by Warren on this 
_ same covenant in 1852 and a recovery had against him for 
the purchase money and interest. Previously to this suit 
Warren had sold to the plaintiffs, and if he had also execu- 
ted-a conveyance then Moore could have defeated the action 
by showing Warren’s conveyance. It seems to be settled 
that where an intermediate covenantee has parted with all 
his interest in the land, he has no right to use the covenants 
which run with it, and it ‘is only where he has been made 
liable upon his.own covenants and satisfiéd that liability 
that he can maintain his action against the original covenan- 
tor. But Warren had not made a deed in 1852 when he 
sued Moore on his covenants ; he had agreed to convey to the 
plaintiffs, and their title bond was on record. Moore then had 
constructive notice of the outstanding equity of the plain- 
tiffs. The suit for a specific performance had also been insti- 
tuted and this lis pendens was also a notice to Moore. His 
taking an indemnifying bond from Warren to secure himself 
against his supposed liability to the plaintiffs implies that he 
had actual notice of this equity. Moore might have required 
an interpleader to determine the proper party to whom he 
was liable; he ‘virtually did so by taking the indemnifying 
bond given in évidence in this case. I am constrained there- 
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fore to regard this action as substantially one against War- 
ren, and can therefore see no impropriety in letting the de- 
cree have all the effect by relation which it seems to have 
been intended to carry with it. 

The manifest injustice of the decree for specific perform- 
ance without seeing to the paying of the purchase money is 
not a matter which can affect thiscase. That decree has not 
been appealed from, nor any proceeding instituted by which 
its validity can be questioned. Its merits are not a matter 
of inquiry here. 

At the date then of the decree, taking it to relate back to 
1847, no breach of the covenant of warranty in the deed 
from Moore to Ashford had occurred, and the plaintiffs were 
the equitable owners of the covenant, and of this fact the 
defendant had actual and constructive notice. What might 
have been the rights of Moore under these circumstances if 
he had taken no protection from Warren against any contin- 
gent liability to the plaintiffs, it is not important to deter- 
mine. He did take such steps in the action brought against 
him by Warren as to arrest the transfer of the damages to 
the plaintiff in that action until the controversy between him 
and the plaintiffs could be adjusted, thereby recognizing the 
equitable claim of the plaintiffs and tlie necessity of protect- 
ing himself against its possible perfection into a legal title. 

As the eviction proved in this case was a mere abandon- 
ment of possession to the paramount title, and the title or 
rather the recovery relied upon to show this eviction went 
only to a part of the land, it was contended that the court 
should have directed an apportionment of the damages. But 
the record showed that the title under which plaintiffs held 
was entirely swept away by the Spanish claim held by Stod- 
dard’s heirs, although the judgment in the particular case 
referred to went only to a part of that title. 

The measure of damages in a breach of a covenant of war- 
ranty is the purchase money and interest. This is not dis- 
puted, but it is suggested that the rents and profits should be 
considered an equivalent for the interest until an eviction oc- 
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curred, and this principle is an equitable one where the land 
is of a character that will yield rents and profits. As the land 
sold in this case was admitted to be unimproved in any way, 
_ the rule will not apply, and the instruction of the court upon 
this subject was correct. 


Barcus; Respondent, v. HANNIBAL, RaLLs CouNTY AND Paris 
PLanK Roap Company, Appellant. 


1. Where one agrees to construct a plank road and fails to complete the same 
in the manner prescribed in the contract, he can only recover, if at all, on a 

2. The value of the work done must, in such case, be adjusted upon the theory 
that the work, if it had been completed according to the contract, would be 
worth the contract price. 

8. An engineer of a plank road company, who has power under the contract 
for the construction of the road to control the contractor, and whose duty it 
is, among other things, after the road is completed, to make an estimate of 
all the work done, has no power, if it be found that the road has not been 
built according to contract, to bind the company to adjust the matter in any 
particular mode. 

4. Acts of the directors of a corporation, to bind the corporation, must be 
done i in their official meeey: 


Appeal from Ralls Circuit Court. 


This was a suit to recover a balance alleged to be due to 
the plaintiff for the construction of the Hannibal, Ralls County 
and Paris Plank Road. It is deemed unnecessary to set 
forth the facts adduced in evidence; they sufficiently appear 
in.the opinion of the court. The following instruction the 
court, on.its own motion, gave to the jury: “If the jury find 
that after the road was constructed the plaintiff proposed that 
the company should accept and receive the road by a dedue- 
tion from the contract price thereof of such sums, for defi- 
ciencies in the work, as the engineer should estimate to be 
sufficient to complete the road according to the original con- 
tract, and that the engineer did proceed to make such esti- 
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mates, and that the company afterwards adopted those esti- 
mates as a basis of settlement, and agreed to receive the road 
on that condition, and did afterwards receive and use the 
road, then both parties are bound by those estimates, unless 
they shall find that the plaintiff, by false representations of 
facts known to himself and not known to the engineer, or by 
fraudulent concealments from the engineer of defects in the 
road, induced the engineer to make his estimates of defective 
work less than their just value; in such case the jury shall 
allow the company, in addition to the estimates of deficien- 
cies made by the engineer, whatever damages the company 
may have sustained in consequence of such fraud of the plain- 
tiff.” 

Other instructions were given and refused. The jury 
found for plaintiff. 


Richmond, for appellant. 
Broadhead and Henderson, for respondent. 


I. By a fair construction of the’contract between the par- 
ties the engineer was to direct and specify the kind of work 
to be done, and was empowered to judge of the quality of 
the work and whether it was done according to his specifica- 
tions and the terms of the contract, and the company was 
therefore concluded in the matter by his judgment in regard 

. thereto, unless the plaintiff practiced a fraud upon him. 

II. If the defendants received the road and enjoyed the 
benefits of it, they are liable to plaintiff for the value of his 
work and materials not exceeding the contract price, though 
the work may not have been done according to contract, de- 
ducting such deficiencies as may have grown out of a failure 
to comply with the contract on the part of plaintiff. Under 
the contract the engineer was the proper person to judge of 
such deficiencies, and his action in the premises is conclusive 
upon defendants. (Cutter v. Powell, 2 Smith L. Cases, 22; 
Lee v. Ashbrook, 14 Mo. 878; Britton v. Turner, 6 N. H. 
481.) The instructions given by the court were therefore 
correct. By the terms of the contract the contractor is to 
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“be governed in all things relating to the work by the engi- 
neer.” His directions and acts then become a part of the 
contract as much as if they were written down and signed by 
the parties: If the engineer has violated the trust reposed in 
him by the company, they must aru to him and not to the 
contractor. 


Scorr, Judge, delivered the opinion of the court. 


Justice requires that the plaintiff should be paid the full 
value of his work. As he agreed to build a road in a com- 
plete and workmanlike manner for $2,300 a mile, if he failed 
to make the road as required by his agreement, he can only 
expect to receive. as much as the road built by him is worth, 
considering that if it had been built in all respects in pursu- 
ance to the contract it. would have been worth $2,300 per 
mile. To escape from this equitable mode of determining 
the controversy, the plaintiff has endeavored to set up an es- 
timate or estimates by the engineer of the, defects in the con- 
struction of the work, which he maintains are, conclusive be- 
tween the parties to this suit. It was certainly competent 
for the defendant to contract that the estimates of the de- 
ficiencies in the execution of the work should be made by an 
engineer, and that his estimates should be binding on the 
parties interested. As the plaintiff sets up this defence in 
order to avoid the rule dictated by natural justice for the ad- 
justment of this dispute, he should show, by evidence. that 
would satisfy a jury, that there was such an understanding 
between the parties. There is no hardship in holding the 
plaintiff to this proof, as in the event of his failure to make 
-it he is still entitled. to the value.of the work performed by 
him estimated. according to the terms of. the. contract, 
inasmuch as the defendant has taken and used the road. 

_By.the contract. it was agreed that the work should be com- 
pleted by the first of November, 1853. In December follow- 
ing the contractor called on the engineer to examine and. re- 
ceive the work. Upon an examination of it the engineer in- 
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formed the contractor that he had not.complied with his con- 
tract and.that he should not receive the. road... The contrac- 
tor then made the proposition to the engineer that an esti- 
mate of the. deficiencies in the performance of the work 
should be made and deducted from the contract price for 
building the road. After this two estimates of the deficien- 
cies in the construction of the work: were made by the engi- 
neer and submitted to the company. As by the terms of the 
contract the: engineer was only authorized to make an esti- 
mate of the whole work when it was completed, and as he 
refused to receive the work on the ground the contract had 
not been complied with, his duty in relation to the contract 
thereupon ceased, and it was not competent for him to enter 
into any arrangement with the contractor in relation to the 
manner in which the. deficiencies of construction should be 
made good to the company. 

The parties to the contract might have agreed that the 
engineer’s report should determine the amount of deduc- 
tions to be made from the contract price of the work, but in 
the absence of any such agreement we do not see how the 
engineer could bind the company, as there was no power for 
any such purpose in the contract. Nor do we conceive that 
there is any thing in the record which shows that the com- 
pany ever consented to the proposition made by the contrac- 
tor. Wedonotsee how the presence of the directors in their 
unofficial capacity on the day the proposition was made can 
be considered as any evidence of their assent or the assent of 
the company to the proposition. They were not so organized 
as to do any act binding on the corporation ; nor did they at- 
tempt so to do. Nor do we see how the subsequent action of 
the board on the estimates could bind the company, as that 
action ultimately resulted in a determination not to abide by 
them. The proposition of the contractor, as stated by the 
engineer, did not specify that the estimate should be made by 
the engineer. The fact that the board did, by a resolution on 
the 30th of December, 1853, call upon the engineer for a 
final estimate of the work done by the contractor, is scarcely 
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any evidence of an agreement between the board and the 
contractor. As the engineer was an agent for the company, 
employed at a salary, what was more natural than that they 
should call upon him for information in regard to the man- 
ner in which the work had been performed. The action of 
the board on the estimates submitted by the engineeris no 
evidence of their concurrence in the reports; so far from it, 
they revised and ‘amended them, showing thereby that they 
did not regard themselves under any contract in relation to 
the ‘estimates. Indeed, as has been before stated, the con- 
tract, as proved by plaintiff’s witness, did not stipulate that 
the estimate of deficiencies should be made by the engineer. 

' We have said that the contract did not authorize the engi- 
neer to-make any arrangement with the contractor by which 
any deficiency in the work might be made good to the com- 
pany. The instruction given by the court on this subject 
seems to base the binding effect of the engineer’s estimate on 
a supposed agreement made between him and the contractor in 
December; 1858, and its subsequent ratification by the board. 
The contract provides that the road shall be built according 
to the engineer’s specifications and plans, and to be governed 
by the engineer in all things relating to the work. A sub- 
sequent clause, after providing for monthly estimates of the 
work done with a view to making payment for it, stipulates 
that within thirty days after the road is completed an esti- 
mate of all the work done shall be made and the amount due 
the contractor shall be paid. These are all the provisions in 
the contract relative to the manner of its performance; and 
it will be seen that they confer no authority on the engineer 
in rélation to the making of estimates in the event of a mis- 
understanding between the parties arising out of a failure on 
the part of the contractor to perform his work according to 
the specifications annexed to the contract. 

“We do not well see how thie instruction relative to the esti- 
mates, even admitting that the company is bound’ by them, 
can be sustained. It seems’ to be inconsistent with itself. 
The phrase “‘ and that the company afterwards adopted those 
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estimates as a basis of settlement,” taken without reference 
to. the evidence in the cause and the agreement of counsel 
appended to the bill of exceptions, would seem to intimate 
that the board adopted the report of the engineer as made, 
whereas the truth is they amended and corrected it; thus 
showing, if their act is any evidence, that they did not con- 
sider themselves bound by his report, as they assumed the 
power of correcting it. Thus the ‘instruction. would have 
the jury imply the assent of the company to the engineer’s 
report from an act which shows their dissent from it. As has 
been observed, it was natural, under the circumstances, that 
the board should call upon their engineer for information as 
to the deficiencies in the construction of the road; and be- 
cause they did so, and afterwards adopted his report with 
corrections as a basis for an adjustment. of the controversy, 
it is not easy to see how such conduct furnishes any evidence 
that they assented to a contract or proposition made to the 
engineer relative to the ascertainment of the deficiencies in 
the work, when that conduct shows that they did not assent 
to it. 

What has been previously stated applies to the last portion 
of the work. Those portions of the work which were re- 
ceived under resolutions of the board, and the deficiencies of 
which were agreed upon and estimated by the parties, can not 
be re-examined unless fraud in its execution is alleged and 
proved. If the work was fraudulently executed or its de- 
fects in any manner disguised or concealed, the plaintiff is 
liable for the consequences of such fraud or concealment, 
although he had no knowledge of it.. He is responsible for 
the good conduct of those employed by him to do the work, 
and, however he may stand in the:forum of conscience, he 
can not avoid a responsibility incurred by his servants or 
agents; as the injury is the same to the company as if it had 
been done by the principal himself. As by his employment 
of unworthy agents he has been the cause of the i injury, it is 
nothing.but justice that he should be. responsible for it. 

We do not consider that, under the circumstances, much if 
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any importance should be\ attached to the fact that the road 
was used or occupied by the company. There is no attempt 
to throw the work-on the contractor and thereby escape pay- 
ment for it. It seems to be admitted on all sides that there 
was not a compliance with the contract, and the only ques- 
tion is, how much shall be deducted from the contract price 
forthe defects in the execution of the work. A large sum 
had been disbursed in the building of the road, and it was 
natural that the company should endeavor to be reimbursed 
as speedily as:possible. The record shows that the defendant 
had been garnished for the debts of the contractor, and it 
might have been unavailing had resort been made to him for 
indemnity for his violation of his contract. The company 
seems always. to have been willing that the contractor should 
have the full value of his labor estimated according to the 
terms of the contract. After the time for the performance 
of the agreement had elapsed, it was proposed to give him 
time to complete it, but he declined the proposition. 

The other judges concurring, the judgment will be re- 
versed and the cause remanded. 











Draper et al., Respondents, v. Bryson et al., Appellants.* 


1. A purchaser at a sheriff’s sale is a purchaser within the meaning of the re- 

2. Under the act of February 1, 1817, (1 Terr, Laws, p. 543;) a purchaser at 
‘a sheriff’s sale, who took with notice of a prior unrecorded deed, was post- 
poned to the prior purchaser. } 

8. Draper v. Bryson, 17 Mo. 71, affirmed. 


Appeal from Pike Circuit Court. 


1848. _ The facts of the case are fully set forth in the report 


This was an action of ejectment instituted August. 18, ) 
of the case as heretofore decided by the Supreme Court. 





Ricnakpson, Judge, having been of counsel, did not sit at the hearing of 
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(See 17 Mo. 71.) Plaintiffs assert title in their declaration 
to the north half of lot 91 in the town of Louisiana. Plain- 
tiffs (as also the defendants) claim title through Joel Shaw 
and Samuel K. Caldwell, who: were jointly interested in the 
lot as the original proprietors of the town of Louisiana. 
Plaintiffs assert title to Shaw’s interest by virtue of a sheriff’s 
deed, dated December 10, 1823, recorded December 11, 
1823, to one Phineas Block. The sheriff’s sale was had by 
virtue of an execution under a judgment against Shaw’s ad- 
ministrator. Plaintiffs asserted title to Caldwell’s interest by 
virtue of a deed from the coroner of Pike county to Phineas 
Block, dated April 14, 1824, recorded August 10, 1824. 
[The Supreme Court held the title, under which defendants 
claim, to be superior to that obtained by plaintiffs through 
this deed. See 17 Mo. 71.] Phineas Block conveyed the 
land in controversy to plaintiffs by deed dated June, 1847. 

The defendants claim title under a deed from Caldwell and 
the heirs of Shaw to John Bryson, bearing date May 14, 
1821 ; acknowledged July 16, 1821; recorded August 3, 1829. 
Defendants introduced evidence showing that one John E. 
Allen purchased the lot in controversy from Shaw and Cald- 
well, and paid the purchase money ; that Shaw died before 
a deed was made; that Allen afterwards exchanged lots with 
Bryson, and that Caldwell and the heirs of Shaw made a con- 
veyance to Bryson in 1821. 

Evidence was adduced by plaintiffs and defendants bearing 
upon the question whether Block, at the time of the sheriff’s 
sale to him, had notice of the deed of Caldwell and the heirs . 
of Shaw to Bryson. 

The court, at the instance of plaintiffs, gave the following 
instruction: ‘ Unless the jury believe from the evidence in 
the cause that Block had notice of the existence of the deed 
from Shaw and Caldwell to John Bryson at or before his 
purchase at the sheriff’s sale, they should find a verdict for 
the plaintiffs for the undivided half of the lot in question.” 

This was the only instruction given to the jury. The fol- 
lowing instructions, asked by defendants, were refused by the 
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court: “1. If the jury believe from the evidence that Shaw 
and Caldwell, in the lifetime of Shaw, sold the lot No. 91 in 
question to John E. Allen and received full pay therefor, then 
Shaw had not at his death any interest in said lot that could 
be sold under a judgment and execution against the admin- 
istrator of Shaw obtained after the death of said Shaw. 2. 
If they believe that Caldwell and Shaw in their lifetime sold 
the lot in question to John E. Allen and received pay there- 
for ; that Shaw soon after died intestate ; that the patent is- 
sued to Shaw and Caldwell in October, 1819, for a tract of 
land including said lot, then the title immediately vested in 
said Allen, or remained in Caldwell and the heirs of Shaw as 
trustees for said Allen and his assigns, and no interest at any 
time vested in the administrator of Shaw that could be sold 
under a judgment and execution against the said administra- 
tor. 5. The judgment in favor of Robert Walsh against 
John Shaw as administrator of Joel Shaw, read by plaintiffs 
in evidence, gave no lien on the lot in question ; and a pur- 
chaser under an execution thereon receives only such an in- 
terest as the administrator could at that time convey. 6. 
At the death of Joel Shaw, whatever interest he may have 
had in the lot in question vested in his heirs and not in his 
administrator ; and if the heirs by their attorney in fact con- 
veyed the lot in question to John Bryson before the rendition 
of said judgment, Block acquired no title to the lot at the 
purchase under an execution on said judgment, or by the 
sheriff’s deed read in evidence.” 

The jury found a verdict in favor of plaintiffs for an undi- 
vided half of the north half of lot No. 91. 


Broadhead, for appellants. 


I. The instruction given to the jury was erroneous. It 
left the jury nothing to try but the question of notice. They 
were not at liberty to inquire whether the deed to Bryson 
was recorded within three months from its execution, nor 
whether Block had his deed recorded within three months. 
Unless it was so recorded plaintiffs are not in a situation to 
dispute the deed to Bryson. 
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II. The title of Shaw having virtually passed from him to 
Bryson—by the sale to Allen and by the deed of his heirs 
conveying the legal titlk—long before the rendition of the 
judgment against the administrator, there was no interest 
in Shaw or his representatives which they might lawfully 
convey, and therefore nothing upon which the judgment 
and execution could operate. (See Geyer’s Digest, p. 217, 
sec. 66; Davis v. Ormsby, 14 Mo. 170; Scott v. Whitehill, 
1 Mo. 549.) : 


NapTon, Judge, delivered the opinion of the court. 


This case presents virtually the same question determined 
by the court when this case was here in 1852, a full report 
of which may be found in 17 Mo. 71. The case was remanded 
for a trial of the comparative value of the title under the 
sheriff’s deed to Block, recorded December 11, 1823, and 
that derived from the deed to Bryson which was recorded 
August 3, 1824. This court then held, if Block purchased 
at the sheriff’s sale with notice of Bryson’s title, he was not 
within the protection of the act of 1817; but as his deed 
from the sheriff was recorded on the day succeeding its ex- 
ecution, and of course was recorded in time under the act of 
1817, his title was the better title, if the purchaser was with- 
out actual notice of Bryson’s deed. The case was tried upon 
this point and the jury found there was no notice. 

It is now contended, and was urged by instructions offered 
in the court below, that, as Shaw had no title when he died 
but had passed it to Allen, there was no title in his heirs or 
administrator upon which the judgment obtained against 
his administrator could operate, and consequently that the 
sale passed nothing to the purchaser. But to say nothing of 
the fact that Shaw had not executed any conveyance in his 
lifetime, and consequently that the legal title descended to 
his heirs subject to the payment of his debts, a judgment 
and execution operate to convey the same interest which the 
judgment debtor could himself convey by deed. A purchaser 




































































112 ST. LOUIS. 


Maeder v. City of Carondelet. 











at a sheriff’s sale under an execution and judgment is a pur- 
chaser within the meaning of the recording acts ; and it might 
as well be said that if a grantor conveys to one to-day, he has 
no interest, and can therefore convey no interest to another 
the next day. Yet if he does so, and the second purchaser 
puts his deed on record first, without any knowledge of the 
first conveyance, he holds the title. The cases of Jackson v. 
Town, 4 Cow. 597, and Jackson v. Post, 9 Cow. 120, have 
been reviewed, and, so far as this point is concerned, over- 
ruled by the same court. (Jackson v. Chamberlain, 8 Wend. 
624; Jackson v. Post, 15 Wend. 588.) Such is also the 
principle maintained in Pennsylvania in the case of Lessee of 
Heister v. Fortner, 2 Binn. 40. The Pennsylvania statute 
differed from our act of 1817 in limiting the recording act to 
mortgages or deeds defeasible. The act of 1817 declared 
that all deeds, conveyances, bonds, &c., should be recorded 
within three months or be void against subsequent purchas- 
ers. Although a judgment creditor is not a purchaser within 
the act, a purchaser at the execution sale is. The judgment 
is affirmed. 


Maeper, Respondent, v. City or CaRONDELET, Appellant. 


1. Although a covenant for quiet enjoyment is implied from the word “ de- 
mise” in a lease, this implication will not be raised where it is expressly 
stipulated in the lease that nothing therein contained shall be construed to 
imply a covenant for quiet enjoyment. 

2. Prior to the revision of 1845 there was no statute in this state limiting the 
time within which actions of covenant might be brought. 


Appeal from St. Louis Land Court. 


This was an action by Maeder against the City of Caron- 
delet commenced February 5, 1855. On the 8th of August, 
1848, Carondelet made a lease of a lot in Carondelet com- 
mon to John Maeder. This lease contained the words 
“grant, demise and to farm let,’ &c. The lease also con- 
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tained the following stipulation: “ And it is further cove- 
nanted and agreed by and between the parties aforesaid, their 
successors in office or legal representatives, that nothing 
herein contained shall be construed to imply a covenant of 
quiet enjoyment on the part of the said parties of the first 
part, and their successors, to and with the said party of the 
second part and his legal representatives.” By lease dated 
December 14, 1843, Carondelet leased said tract to Auguste 
Gamache, senior. This lease was recorded May 24, 1851. 

The defendant, in her answer, denied the delivery to plain- 
tiff of the lease dated August 8, 1843; and admitted the 
execution of the second lease, the one to Gamache. The de- 
fendant also set up the statute of limitations ; that there was 
no covenant of quiet enjoyment in the lease dated August 
8, 1843. 

On the motion of the plaintiff the court instructed the jury 
as follows: “If the jury find from the evidence that the de- 
fendant made a lease to plaintiff in August, 1843, for the 
premises in question, and that the defendant, in December, 
1843, made another lease for the same premises to one Ga- 
mache without the assent of the plaintiff, and that Gamache 
took possession of the premises and caused his lease to be 
recorded so as to divest the right of plaintiff under the said 
lease to him, then the plaintiff is entitled to recover the value 
of the said leasehold interest at the time of the said lease to 
Gamache and the entry of Gamache thereunder.” 

The court, on the motion of defendant, instructed the jury 
as follows: “1. If the jury believe from the evidence that 
the cause of action did not accrue within ten years before the 
time of the commencement of this suit, the plaintiff is not 
entitled to recover. 2. The plaintiff’s right of action, if any, 
accrued on the 16th day of December, 1843.” 

Other instructions were asked on both sides and refused 
by the court. The jury found a verdict for the plaintiff. 


Casselberry, for appellant. 


Primm, for respondent. 
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Scorr, Judge, delivered the opinion of the court. 


The evidence on the trial shows that no fraud was intended 
in the transaction between Gamache and the City of Caron- 
delet. The lease to Gamache was relatively at a much lower 
rent than that made to the plaintiff, and was not recorded 
until the 24th of May, 1851, a period of seven years and some 
months. Had there been any design to defraud the plaintiff 
by the execution of the lease to Gamache, such lease would 
have been immediately put upon record; as until that was 
done, no injury from the second lease could have resulted to 
the plaintiff, as he might at any time during the period just 
mentioned have put his lease upon record and thereby have 
retained his priority to Gamache. These observations are 
not made with a view to convey the idea that there must have 
been an intention on the part of the defendant to defraud in 
order to entitle the plaintiff to an action for a breach of the 
covenant for quiet enjoyment in making a second lease for a 
lot that had been previously conveyed. 

It is said that the covenant for quiet enjoyment does not 
extend to evictions under rights which are acquired subse- 
quently to the conveyance ; as, for instance, by the location of 
a town way. Hence the petition must allege the adverse 
right as existing at or before the time of the grant. But this 
only means that the title, on which the eviction is had, must 
not be derived from the covenantee himself. Hence if a con- 
veyance is made to one, and afterwards a conveyance is made 
to another of the same land and no mention made of the 
first deed, and the second is first recorded, the grantor is held 
liable to the grantee in the first deed upon the warranty 
therein contained. (2 Hilliard upon Real Property, 375 ; 
Curtis v. Deering, 12 Maine, 499.) Soitis said in Sugden (2 
Sugden on Pow. 84). that where the covenantor himself does 
any act asserting a title, it will be a breach of the covenant, 
although he covenanted against lawful disturbances only, and 
the act done by him was tortious and might be the subject of 
an action of trespass. 
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What has been said is on the supposition that there is a 
covenant of warranty or for quiet enjoyment in the instru- 
ment of conveyance. There is no doubt that the word “ de- 
mise,” in a lease, raises an implied covenant for quiet enjoy- 
ment on the part of the lessor. But it is not easy to see how 
_ this covenant can be implied when it is expressly stipulated 

in the lease that nothing therein contained shall be construed 
to imply a covenant for quiet enjoyment. The insertion of 
this clause is tantamount to a declaration that there shall be 
no implied covenant in the lease. If there is no covenant 
express or implied in a lease, there is none growing out of 
the simple relation of landlord and tenant. (Vanderstyen v. 
Witham, 6 Mees. & Wels. 456.) There is nothing unusual 
in taking a lease without covenants. A tenant without cove- 
nants would have the same redress against his landlord for 
illegal acts that he would have against strangers, and more- 
over would be entitled to all those defences which the law 
allows to tenanfs in actions for the non-payment of rent which 
grow out of an eviction or the wrongful acts of landlords. 
There is nothing in the terms of this lease which should in- 
cline us to the opinion that there was a covenant in it in the 
teeth of its very language; on the contrary, they are such 
as should induce the belief that no covenant whatever was 
intended. 

If it should be urged that the word demise imports not 
only a covenant for quiet enjoyment, but also one for power 
to create the term, and that the effect of the word being lim- 
ited only so as to take away an action for breach of the cove- 
nant for quiet enjoyment, an action for want of authority to 
convey may still be maintained, it may be answered that this 
is no action for a breach of any such covenant, and the facts 
show that at the time of the deed to the plaintiff there was 
authority in the lessor to create the term. (Gilbert v. Buck- 
ley, 5 Conn. 262.) 

We do not see what the statute of limitations has to do 
with this case. Prior to the revision of 1845 there was no 
limitation in this state to an action of covenant. The six- 
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teenth section of article third of the act prescribing the times 
of commencing actions provides that the action of covenant 
must accrue after the taking effect of that act, in order to be 
affected by its provisions. (R. C. 1845, p. 721.) 

We do not consider that we are required in this action to 
determine whether the facts of this case entitle the plaintiff to 
any or what relief. The judgment is reversed. (See R. C. 
1835, p. 180, art. 3, sec. 30.) 





Fuur, Respondent, v. DEAN e¢ al., Appellants. 


1. Where one having title to land and a right of entry enters thereon, although 
the entry be by force, the common law affords no civil remedy to the party 
dispossessed ; he must resort to the statutory remedy by action of forcible 
entry and detainer. 

2. A right of easement can be created only by deed. 

8. A right to enter on another’s land and to remain there for a certain time, or 
indefinitely at the pleasure of the party claiming the privilege, is an interest 
in the land which can only be created by deed. 

4. A license can not be revoked so as to make acts done under it trespasses. 


Appeal from Washington Circuit Court. 


Plaintiff, Frederick Fuhr, set forth in his petition that on 
the 23d of January, 1854, and for a long time, say two years, 
prior to that day, he was “ legally in possession, for the pur- 
pose of mining of lead ore, of a lot of ground in the ‘Gum 
Diggings,’ in Washington county, about one mile and a half 
north-west from Potosi, containing one acre, more or less, and 
set apart from the adjoining ground by stakes,” &c.; and, for 
the purpose of exploring said ground and raising lead ore 
therefrom, he had at great expense of time and money sunk 
a shaft upon said lot, and cribbed it up securely with timber ; 
that he had run two drifts from about the bottom of said 
shaft—one sixty, the other fifteen feet in length — which 
drifts had exposed the lead ore to view, and from which shaft 
and drifts he could daily raise a large quantity of ore; that 
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on said 23d day of January, 1854, the defendants unlawfully 
and with force and violence and against the will of plaintiff 
entered into said shaft, drifts, &c., belonging to said plaintiff 
and took possession thereof and expelled the plaintiff there- 
from, and are using the said shaft and drifts of plaintiff and 
raising the lead ore from the said lot and converting it to 
their own use ; and they still have and hold to their own use 
the lead ore which said plaintiff had dug to the value of thirty- 
five or forty dollars. ‘The said plaintiff states that he has 
sustained damage by the unlawful acts of the said defendants 
to the amount of $1600; and for the recovery of which sum 
he brings this suit.” 

It appeared in evidence that John Dean was the proprietor 
of a certain tract of land embracing the lot in controversy ; 
that on the 1st of November, 1853, he sold said land to the 
Missouri Lead Company, of which defendants were the 
agents ; that Fuhr, the plaintiff, was at that time, and had 
been for some timie previously, in possession of the lot men- 
tioned in the petition; that he was engaged in mining for 
lead ore; that after the said sale, early in January, 1854, the 
defendants, as agents of said company, gave notice to said 
Fuhr to quit said lot; that on the 23d day of January, 1854, 
the defendants entered and forcibly ejected the plaintiff. The 
court, of its own motion, instructed the jury as follows: “1. 
The extent as to quantity and the duration in point of time 
of a ‘miner’s right,’ in the absence of any special arrange- 
ment between the miner and the proprietor, is a matter to 
be determined and regulated by the custom prevailing in 
that behalf in the particular locality where the right attaches ; 
and where it appears that such right has attached with the 
consent of the proprietor, then it continues and is obligatory 
upon all persons claiming under such proprietor until for- 
feited or otherwise determined by the act and consent of the 
miner; and if, while such right continues, the proprietor in- 
terferes and puts the miner out of his ground, then by such 
act he becomes a trespasser and is liable in damages for the 
value of the privilege of which the miner is thus deprived.” 
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The jury rendered a verdict in favor of plaintiff for three 
hundred dollars. 


Noell, for appellants. 


I. The court should have given the instructions asked by 
the defendants, and erred in giving the first instruction given 
at its own instance. The plaintiff had no greater interest 
than a tenant at will. Defendants had a right to terminate 
the tenancy at any time upon giving reasonable notice. There 
was no proof of a custom. Besides, no custom can be sus- 
tained in opposition to the established rules of law. (R. C. 
1845, p. 529; 6 Binn. 417; 1 Wash. C. C. 227; 2 id. 24; 
10 Mass. 29; 3 Watts, 179; 2 Johns. 335; Wright, 573; 1 
Hall, 602, 619.) The criterion of damages is wrong. The 
court instructed, first, that a miner’s privilege extends to any 
length of time he chooses, and second, that whatever may be 
the value of such privilege, he is entitled to recover. This 
gives to a mere tenant at will the full value of the fee simple 
by way of damages for terminating without his consent his 
tenancy. 


Frissell, for respondent. 


I. The plaintiff was entitled to a much longer notice to 
quit. It is conceded that he was a tenant at will. The in- 
structions given were not erroneous. 


RICHARDSON, Judge, delivered the opinion of the court. 


_ The action of trespass guare clausum fregit may be main- 
tained on a naked possession against a wrongdoer, but it 
will not prevail against a party who had the title and right 
of entry. A defendant can justify under the plea of liberum 
tenementum, and can successfully defend the action if he can 
show superior title and right of possession, although posses- 
sion is acquired by. force. (7 Mon. 574; 1 Bing. 158; 1 
Jolin. Cas. 123.) The common law affords no civil remedy 
against a person who having a right enters forcibly ; (Taun- 
ton v. ee 7 TSih, 431 ;) but the injured party must 
pata; Term 
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appeal to the statutory action of forcible entry and detainer. 
(Krevet v. Meyer, 24 Mo. 107.) If, then, the plaintiff in this 
case has no interest in the land, but seeks to recover for the 
unlawful disturbance of an incorporeal right to-dig ore on 
another’s land, he can not recover on the case made in his 
petition, but must amend. 

The first instruction given by the court was erroneous, for 
it assumes that a custom had been proven regulating the 
rights of miners, but the bill of exceptions is silent except as 
to the usage of a particular mine. The practice of a few 
persons in a business in which many are engaged will not 
establish a custom which all persons who are engaged in the 
same pursuit are presumed to know and recognize. A cus- 
tom which would confer a right so important as that asserted 
in the instruction—being no less than the right of one per- 
son to occupy for the purpose of mining the land of another 
as long as he pleases without a deed or other writing—ought 
at least to be well established by proof. A local custom must 
be proved on the trial; and we may suppose there was more 
evidence given on the trial of this case than we see in the 
record, but it ought to have been preserved in the bill of ex- 
ceptions, so that it could be ascertained what interest the 
plaintiff had in the land. 

The judgment will be reversed and the cause remanded to 
be retried ; and without intending to anticipate all the ques- 
tions that may arise on another trial, it may be appropriate 
to notice some of them that will necessarily be presented. It 
will be developed by the evidence whether the plaintiff claims 
the right to mine on the defendant’s land as an easement or 
under a license. If he claims an easement it must be estab- 
lished by deed, for being an incorporeal hereditament it lies 
in grant and can not pass by livery. (Arnold v. Stevens, 24 
Pick. 109.) A mere license may exist by parol, and ordi- 
narily ‘is not assignable, and is revocable unless it has been 
executed and the party has incurred expense on the faith of 
it, so that he would be injured by its revocation. (3 Kent, 
452; Pierpont v. Bernard, 2 Selden, 279; Wood v. Lead- 
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bitter, 18 Mees. & Wels. 838.) In Cook v. Stearns, 11 
Mass. 536, the court held that a license is technically an au- 
thority to do something on the land of another without pass- 
ing an estate in the land, and a license to do a particular act 
does not invade the policy of the law that requires conveyan- 
ces of title or interest in land to be in writing, for it may 
amount to nothing more than an excuse for an act which 
would otherwise be a trespass; but an easement can not be 
acquired without a deed, or prescription which implies one. 
Savage, C. J., in Munford v. Whitney, 15 Wend. 380, after 
reviewing the authorities, observes, “they all agree in this, 
that any permanent interest in the land itself can not be 
transferred except by writing. Much of the discrepancy may 
have arisen from the .different ideas attached to the word 
license. If we understand it as Chancellor Kent defines it, 
it seems to me there can be no difficulty. It is an authority 
to do a particular act upon another’s land ; is founded in per- 
sonal confidence, and is not assignable. For example, A. 
agrees with B. that B. may hunt or fish on his, A.’s land ; 
A. thereby gives B. a license for that purpose. This gives B. 
no interest in the land; he can not authorize any other per- 
son to go upon the land; it isa personal privilege granted to 
B. alone. If after A. has given his consent, and before B. 
has entered upon his land, A. changes his mind, he has a 
right to do so and forbid B. from entering upon his land for 
the specified purpose. The license is thus far executory and 
may be revoked at pleasure. If B. afterwards enters he is a 
trespasser. If however B. enters before any revocation of the 
license, the license is then executed, and it is not competent 
for A. to revoke it and make B.a trespasser. This doctrine 
is applicable only to the temporary occupation of land, and 
confers no right nor interest in the land.” 

Though it is difficult, often, to determine between an ease- 
ment and a license, it seems to be settled that the right to 
enter and remain on another’s land for a certain time or in- 
definitely at the pleasure of the party claiming the privilege 
is an interest in the land which can only be created by deed. 























OCTOBER TERM, 1857. 121 


Glasby v. Prewitt. 








A license can not be countermanded, after it has been execu- 
ted, so as to permit acts done under it to be treated as tres- 
passes ; and though sometimes it may not be easy to ascer- 
tain the point of time at which a parol license may be re- 
voked, when it is no longer executory and the licensee has 
expended money on the faith of it and is in the enjoyment of 
the privilege connected with it, yet there must be a time at 
which it is revocable ; otherwise it would create a permanent 
interest in land. It may be however that when acts have 
been performed upon the faith of a license, the party giving 
it may be equitably estopped from revoking it to the injury of 
the other party, but the estoppel will be limited by the injury 
it is invoked to prevent; as if A. gives B. the privilege of 
passing over his land, it may be countermanded at any time 
and no harm will be done, for the parties will stand after the 
revocation where they were before ; but if the license is that 
B. may build a house on A.’s land, and B. on the faith of the 
license erects the house, he might have the right of removing 
it, and A. would perhaps be denied the power of revocation 
until B. has been indemnified by the use of the property for 
the money he had expended on it. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 


—_128¢00+——_ 


GuasBy, Plaintiff in Error, v. Prewitt, Defendant in Error. 
1. The practice act of 1849, except the 25th article, did not apply to proceed- 
ings before justices of the peace. 


2. Justices of the peace have jurisdiction in actions of trover only in cases 
where the damages claimed do not exceed fifty dollars. 


Error to Crawford Circuit Court. 
C. Jones and J. B. Arnold, for plaintiff in error. 
RicuaRpson, Judge, delivered the opinion of the court. 


This case was commenced before a justice of the peace in 
1854. The plaintiff filed a written statement of his cause of 
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action, complaining that the defendant had in his possession 
six hundred bushels of charcoal, the property of the plaintiff, 
which he unlawfully refused to.give up; that the charcoal 
was of the value of forty-two dollars ; that the plaintiff had 
been damaged by the detention thereof forty dollars, and 
asked judgment for eighty-two dollars. On the trial before 
the justice the plaintiff recovered a judgment, from which the 
defendant appealed to the circuit court. On the trial in the 
circuit court the case was submitted to the court without a 
jury. No exceptions were taken during the progress of the 
trial to any decision of the court, and though the record 
states that the court considered the plaintiff had not proved a 
demand, this opinion was not announced in an instruction or 
in any other shape so that it can be reviewed in this court. 
The evidence was amply sufficient to establish a conversion, 
and no actual demand was necessary to entitle the plaintiff to 
recover ; but the court did not find the facts, and no instruc- 
tions were asked or given, and the case is not properly saved 
for an appeal or writ of error. 

The practice act of 1849, except the 25th article, did not 
apply to proceedings or actions commenced before justices of 
the peace, and the court therefore was not required to find 
the facts on which the judgment was predicated. (Code of 
1849, art. 30, sec. 6; 21 Mo. 486; 19 Mo. 82; 20 Mo. 453.) 
The plaintiff ought, as under the old system of practice, to 
have asked the court to declare the propositions of law affect- 
ing his case, presented in the form of instructions, (9 Mo. 
875,) and where the cause is tried by the court sitting as a 
jury, and no exceptions are taken until after the verdict, the 
judgment will not be reversed in this court. (9 Mo. 351; 
21 Mo. 443; 18 Mo. 509; 19 Mo. 642; 19 Mo. 121; 24 Mo. 
524.) 

Justices of the peace have jurisdiction in actions of tro- 
ver, (12 Mo. 51,) but only in cases where the damages 
claimed do not exceed fifty dollars; and for the reason that 
the justice had no jurisdiction in this case, the judgment of 
the circuit court is reversed and the cause dismissed at the 
cost of the plaintiff. The other judges concur. 
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Hays, Respondent, v. Hays’ ADMINISTRATOR, Appellant. 


1. A report of a referee, to whom a cause had been referred under article 16 
of the practice act of 1849 to report upon the whole issue, stands as the de- 
cision of the court, and the Supreme Court will not review the same upon 
the facts unless the evidence be preserved in a bill of exceptions. 


Appeal from St. Louis Court of Common Pleas. 


Knox § Kellogg, for appellant. 


Gantt, for respondent. 
RICHARDSON, Judge, delivered the opinion of the court. 


This case required the examination of partnership accounts, 
and was therefore properly referred under the provisions of 
article 16 of the practice act of 1849. The referee was di- 
rected to hear and decide the whole issue, and his report 
when filed stood as the decision of the court, “in the same 
manner as if the action had been tried by the court” and his 
decision upon the matters referred to him was subject to be 
excepted to and reviewed in like manner. (Art. 16, §3; 
Walton v. Walton, 17 Mo. 377.) 

The second and third sections of the 15th article regulate 
the mode of trial by the court and prescribe the course to be 
pursued by either party who is dissatisfied with the decision. 
It is the duty of the court to state the facts deduced from the 
evidence as in a special verdict, but not the details of the tes- 
timony, and then the conclusion of law upon them, on which 
the judgment is rendered. Either party may except to any 
decision upon a matter of law arising on the trial, in exclud- 
ing or admitting evidence, “in the same manner and with 
the same effect as upon a trial by a jury ;”’ but as the excep- 
tions would not appear on the record nor in the finding, it is 
necessary to save them by a bill of exceptions. 

If the party against whom the decision is made is content 
with the facts as found, but objects that they do not warrant 
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the judgment, he may file his motion asking the court to re- 
view its conclusions of law on the facts as found, and the con- 
sideration of this motion would not require any examination 
of the evidence, and it need not therefore be preserved. But 
if the objection is that the facts stated in the finding are 
against the evidence, or without any evidence to support 
them, or that other facts ought to be found from the evidence 
which the court has omitted to find, the motion for a review 
ought to state the particular errors in the finding, “ and make 
a case containing so much of the evidence as may be material 
to the question to be raised.” It is manifest that the merits 
of a motion of the latter kind can not be considered in this 
court without the evidence on which it is based; and as none 
of the evidence in this cause is preserved in the bill of excep- 
tions, we can not look outside of the finding. The objections 
taken to the finding in the defendant’s motion for a review 
would be fatal to the judgment if they were sustained by the 
evidence; but as their consideration necessarily requires an 
examination of the evidence, which is not preserved, we can 
only look at the finding as it is. The report of the evidence 
taken by the referee is no part of his finding of facts, but 
it might have been made a part of the record by being in- 
corporated in the bill of exceptions, which was not done in 
this case. The facts as found by the referee warranted his 
conclusion, and the judgment will be affirmed. The other 
judges concur. 


4+ POO 


Sauer & WIFE, Respondents, v. CHANDLER, Appellant. 


1. By the law of Kentncky in the year 1830 a married woman had full power 
of disposition over personal property vested in her for her sole and separate 
use; the joinder of her husband in a deed of transfer executed by her would 
not affect its validity. 

2. By the law of Kentucky at that time a reversionary interest in slaves be- 
longing to a woman at the time of her marriage vested immediately in her 
husband. 

8. By the same law a trustee was not incapacitated to buy the trust property 

from his cestut que trust ; such transactions should, however, be closely scru- 

tinized. 





So gpm 
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Appeal from Marion Circuit Court. 


The plaintiffs, John H. Sallee and Elizabeth Sallee, his 
wife, in their petition and the amendments thereto, stated 
that on the 4th day of January, 1821, Sarah Garnett, the 
aunt of said Elizabeth, made, in Jessamine county, Kentucky, 
her deed conveying to Henry Chandler, the father of said 
Elizabeth, certain slaves, Mary and Levi and the future in- 
crease of said Mary, in trust for the use and benefit of said 
Elizabeth ; she, the said Sarah, reserving to herself in said 
deed the use and profits of said slaves for and during her 
natural life; that said deed was duly recorded ; that said 
slave Mary has had certain children, Lewis, Mariah and 
Aleck ; that said Mariah has had a child, Edmund; that said 
slaves are in the possession of defendant, who claims them as 
his own property; that said trustee, Henry Chandler, de- 
parted this life in 184—; that said Sarah Garnett departed 
this life in the year 1856, whereupon plaintiff Elizabeth be- 
came the owner of said slaves. ‘If it be necessary to the 
protection and adjudication of the rights of plaintiff Elizabeth 
that she have a trustee, plaintiffs pray the court to appoint 
one, or direct the execution of the trust. Plaintiffs pray 
judgment for the possession of said slaves and that they have 
general relief.” 

The following is the finding of the facts upon which the 
court based its decree: “ In January, 1821, Sarah Garnett, 
by deed of that date, conveyed to Henry Chandler (who was 
the brother of said Sarah and the father of the plaintiff Eliz- 
abeth and of the defendant) several slaves—including the 
slave Levi in the petition mentioned, and Mary, the mother 
of the slaves Lewis, Mariah and Alexander in the petition 
mentioned—in trust for the sole and separate use of the plain- 
tiff Elizabeth, her niece, who was then a minor of the age of 
eighteen years, and residing with her father, the said Henry ; 
the said Sarah Garnett reserving to herself by said deed a 
life interest. in said slaves. The court further finds that in 
1829 the said Elizabeth intermarried with the plaintiff, John 
9—VOL. XXVI. 
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H. Sallee ; that from and after the date of said marriage the 
said Henry Chandler reported and represented that said deed 
of trust to himself for the use of the said Elizabeth was defec- 
tive, and that in consequence of such defect the plaintiff would 
have no interest in said slaves at the death of said Sarah 
Garnett, but that said slaves would belong to him, the said 
Henry. The court further finds that said deed of trust was 
duly recorded April 9, 1821, in the county of Fayette, Ken- 
tucky, where said parties and said slaves then resided ; that 
in 1830, when the plaintiffs were on the eve of emigrating to 
the state of Missouri, a negotiation was entered into by and 
between said Henry Chandler, acting for and on behalf of the 
said Sarah Garnett, and the plaintiffs, for the purchase of the 
plaintiff Elizabeth’s interest under said trust deed in the 
slaves, and the plaintiff, by the procurement of said Henry, 
executed the instrument read in evidence relinquishing to 
said Henry Chandler, the trustee, and to his heirs, the slaves 
mentioned in the trust deed, and among the number the 
slave Levi in controversy, and Mary, the mother of the slaves 
Lewis, Mariah and Alexander in controversy and grand- 
mother of the infant slave Edward mentioned in the amended 
petition. The court further finds that the.consideration of 
relinquishment was the surrender by Mrs. Garnett of her in- 
terest in a girl slave named Maria, then about nine years 
old, a child of the slave Dorcas mentioned in the trust deed, 
and born after said deed was executed. The court further 
finds that said relinquishment was understood by the parties 
to be for the benefit of Mrs. Garnett, and that Mrs. Garnett 
was then sixty-four years of age; and that from the date of 
said trust deed in 1821 to the time plaintiff removed to this 
state, after said relinquishment was executed, all of said par- 
ties resided in the state of Kentucky ; and that both the 
trust deed and relinquishment were executed in that state. 
The court further finds that in 1830 plaintiffs removed to this 
state and retained the possession of said slave Maria up to 
the time of her death in 1833; that in 1832 Henry Chandler, 
the trustee, and Mrs. Garnett removed to this state, bringing 
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the slaves with them, and that Mrs. Garnett resided with said 
Henry in this state up to the time of his death which oceur- 
red in 1845, and that since the death of said trustee Mrs. 
Garnett has resided with the defendant and retained the pos- 
session of said slaves (excepting the slaves Charles and Major 
manumitted by her) up to the time of her death, which oc- 
curred in October, 1856; that prior to her death Mrs, Gar- 
nett made her will, duly executed and admitted to probate, by 
which she manumitted the slave Mary and devised the slaves 
in controversy to the defendant; that defendant has since 
that time had possession of said slaves, claiming title under 
said devise adversely to the plaintiffs. The court further 
finds that the slaves Lewis, Mariah and Alexander were born 
of the woman Mary, mentioned in said trust deed, since 
1832 and before the death of Mrs. Garnett. Under this state 
of facts the court declares the law to be, Ist, that the deed 
of January, 1821, conveyed the legal title in slaves to Henry 
Chandler, to be by him held in trust for the use of the gran- 
tor, for her natural life, and remainder over to the plaintiff 
Elizabeth ; 2d, that the relinquishment executed by plaintiffs 
to said trustee, under the circumstances, is against the policy 
of the law and void; 3d, that the issue of the female slaves 
born after the execution of the trust deed and during the 
lifetime of Mrs. Garnett followed the condition of the mother, 
and that the title to said issue is in plaintiff Elizabeth by 
virtue of said trust deed, and not in defendant as devisee of 
Mrs. Garnett.” 

The court appointed a new trustee and by its decree vested 
the title to the slaves in him in trust for the sole and separate 
use of the plaintiff Elizabeth. 


Dryden and S. T. & A. D. Glover, for appellant. 


I. The relinquishment was to Mrs. Garnett. The relin- 
quishment was not void; it was valid. If the relinquish- 
ment had been, in any just sense, a relinquishment to Chand- 
ler, the trustee, yet the court erred in declaring it to be void. 
At the worst it could have been but voidable. But suppose 
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the sale in this case was by the plaintiff to Chandler, and not 
to Mrs. Garnett, and suppose it objectionable for that reason, 
the plaintiff can not recover upon his petition. He does not 
seek to set aside the sale nor for a reconveyance ; nor does 
the judgment of the court set aside the sale to Chandler. 


Lipscomb, for respondents. 


I. The purchase by Chandler while he yet held the relation 
of trustee was fraudulent and void, and did not divest the 
title. (2 Johns. Ch. 252 and cases cited; 8 Wheat. 421; 1 
A. K. Marsh. 532; 7 Monr. 232.) The deed of trust having 
been made in Kentucky, the laws of that state should govern 
in its construction. 


Scott, Judge, delivered the opinion of the court. 


It is not easy to determine the ground on which the plain- 
tiffs base their right to maintain this action. They ask for 
the appointment of a trustee to manage the trust property, 
but. it does not appear by what means they now claim that 
property after the conveyance of it to the father of the de- 
fendant. If they found their claim on the nullity of the deed 
Of relinquishment, on the ground that the property was the 
separate property of the wife and therefore could not be con- 
veyed by the husband, their pretension can not be supported. 
This case occurred in Kentucky. All the facts which affect 
the rights of the parties transpired whilst they were residents 
of that state. The laws of that state then must ascertain and 
determine their rights. It seems to be well settled in Ken- 
tucky that a married woman has full power absolutely to 
dispose of personal property vested in her for her sole and 
separate use. (Hord v. Hord, 5 B. Mon. 83; Bell & Terry 
v. Kellar, 18 B. Mon. 381.) If a married woman in Ken- 
tucky can dispose of her separate estate as a feme sole, then, 
if the deed of her aunt created in her a separate estate, it 
was competent for her to dispose of it. The concurrent ex- 
ecution of the deed with the wife by the husband can not 
affect the validity of the transaction. If the property is not 
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regarded as the separate estate of the wife, then it is equally 
well settled by the laws of Kentucky that the reversionary 
interest of the wife in slaves depending on the determination 
of a previous life vests on marriage in the husband, and may 
by him be absolutely disposed of. (Miller v. Miller, 1 J. J. 
Marsh. 169; Ewing v. Hancley, 4 Lit. 349; Merriwether v. 
Booker & wife, 5 Lit. 257-8; Pinkard v. Smith, Littel S. C. 
331.) It will be borne in mind that the circumstances, out 
of which this controversy arises, transpired prior to 1845-6, 
when by a statute the marital rights of the husband in rela- 
tion to the property of the wife underwent a change. 

If the right to relief is placed upon the ground that Chan- 
dler, the trustee, could not purchase the trust property from 
the cestut que trust, the proposition is stated more broadly 
than the law seems to warrant. Lewin, in his work on trusts, 
says that ‘“ when it is said that a trustee for sale may not pur- 
chase the trust property, the meaning must be understood to 
be that the trustee may not purchase from himself; for there 
is no rule that a trustee may not purchase from his cestui 
que trust. However, a purchase by the trustee from his ces- 
tui que trust is at all times a transaction of great nicety, and 
one which the courts will watch with the utmost diligence. 
The exception runs, it is said, so near the verge of the rule 
that it might as well be included under it.’ (Lewin on 
Trusts, 379.) In Coles v. Tricothick, Lord Eldon said: “I 
agree the cestut que trust may deal with his trustee so that 
the trustee may become the purchaser of the estate. But, 
though permitted, it is a transaction of great delicacy, and 
one which the court will watch with the utmost diligence ; so 
muck that it is very hazardous for a trustee to engage in such 
a transaction. A trustee may purchase from the cestui que 
trust, provided there is a distinct and clear contract, ascer- 
tained to be such after a jealous and scrupulous examination 
of all the circumstances, that the cestut que trust intended 
the trustee should buy, and there is no fraud, no conceal- 
ment, no advantage taken by the trustee of information ac- 
quired by him in the character of trustee. It is a difficult 
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case to make out whenever it is contended that the excep- 
tion prevails. (9 Vesey, 244.) It will rest with the trustee 
to establish in evidence that there was such a bona fide con- 
tract between them, as, according to the rule just referred to, 
will sustain the purchase in a court of equity. The court, if 
satisfied as to this evidence, will support the transaction ; but 
if any unfair advantage has been taken by the trustee by with- 
holding information or other fraudulent dealing, the purchase 
will at once be set aside; and mere inadequacy of price will 
go a great way in the mind of the court to constitute such 
fraud, though the purchase will not necessarily be set aside 
on that account alone. (Hill on Trustees, 785-6.) 

The law of Kentucky does not seem to controvert these 
views. In the case of Pugh’s heirs v. Bells’s heirs, 1 J. J. 
Marsh. 406, the court said, “ the alleged purchase from the 
defendants in error is entitled to no consideration. They 
were infants, and if they had not been the contract could not 
be enforced, because it was made with their trustee for a 
greatly inadequate consideration, and must have been made 
without a knowledge of their rights.” So in the case of Find- 
ley & wife v. Peterson’s Exec’r, 2 B. Mon. —, it was held 
that though a contract between parent and child in relation 
to property held by the father as natural guardian of the 
child will be subjected to a jealous scrutiny, yet where there 
is no extrinsic proof of fraud, mistake or improper influence, 
the contract will not be set aside. 

As the legal estate in the trust slaves did, on the death of 
Chandler the trustee, devolve on his personal representative or 
representatives, being his executor or administrators, it would 
seem that they should be made parties to the suit, that in the 
event of a judgment for the plaintiffs the legal title may be 
subject to the control of the court. 

The judgment will be reversed and the cause remanded, 
that the plaintiffs, if they see fit, may amend their petition 
and proceed in conformity to this opinion. The other judges 
concur. 














OCTOBER TERM, 1857. 





State v. Morrow. 





Tue State, Respondent, v. Morrow, Appellant.* 


1. The act of the general assembly of February 8, 1839 (see Sess. Acts, 1839, 
p. 311,) entitled “an act to amend ‘an act to incorporate the town of New 
Franklin,’ approved January 16, 1833,” only repealed so much of the sev- 
enth section of the amended act as provided that the board of trustees of 
New Franklin should have power to raise by lottery a sum of money, not 
exceeding $15,000, for the construction of a railroad from the bank of the 
Missouri river to the town of New Franklin. The object of the act of 
1839 was, not to overthrow the power to raise money by lottery, but to di- 
vert the application of the money, so to be raised, from the construction 
of a railroad to that of a macadamized road. The trustees of New Frank- 
lin were authorized, after the passage of the act of 1839, to contract, as pro- 
vided for in the third section of the act of February 26, 1835, (Sess. Acts, 
1835, p. 56,) with any person to have said lottery drawn in any part of the 
United States, &c. 

2. The contract entered into in 1842 by the board of trustees of New Frank- 
lin with Gregory is within the protection of the provision of the constitu- 
tion of the United States, that no state shall pass laws impairing the obliga- 
tion of contracts. 


Appeal from St. Louis Criminal Court. 


David I. Morrow was indicted at the May term, 1855, of 
the St. Louis Criminal Court, under the “act for the entire 
abolition of lotteries” (R. C. 1845, p. 723), for unlawfully 
selling, and unlawfully causing to be sold, lottery tickets. 
Upon the plea of not guilty the jury found a special verdict, 
which is as follows: 

“The State v. D.I. Morrow. We, the jurors empannelled 
in this cause, do find, as to the issue joined, that in and by 
an act of the general assembly of the state of Missouri enti- 
tled ‘an act to incorporate the town of New Franklin,’ ap- 
proved January 16, 1833 (see Sess. Acts, 1838, p. 35), it was 
enacted as follows: [Here follows the act of incorporation at 
large. The seventh section thereof is as follows: ‘Sec. 7. Be 
it further enacted, that the board of trustees as aforesaid shall 
have power and authority to pass by-laws and ordinances, to 
prevent and remove nuisances ; to restrain or prohibit gam- 


* This case was decided at the March term, 1857, of Supreme Court. 
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bling ; provide for licensing, regulating or restraining theat- 
rical or other amusements within said town; to prevent or 
restrain the meeting of slaves; regulate and establish mar- 
kets ; to raise by lottery a sum of money not exceeding fif- 
teen thousand dollars for the construction of a railroad from 
the bank of the Missouri river to the town of New Franklin 
aforesaid ; to provide for the construction and completion of 
said road and the application of said fund to that specific ob- 
ject; to fix by ordinance the tolls that shall be paid for the 
use of said road after the same shall have been constructed 
and finished, or for the transportation of goods, wares and 
merchandise upon said road, and collect the same ; to pro- 
cure by contract the land upon which said road is to be con- 
structed, and to keep the said road in repair; to cause the 
streets in said town of New Franklin to be cleared and kept 
in repair by the inhabitants thereof; to impose fines and col- 
lect them for a failure to work or perform such duty as may 
be imposed by ordinance ; to enact by-laws for the extinguish- 
ment of fire; to regulate the enclosure of lots within said 
town; and the municipal regulations thereof not contradic- 
tory to the laws of the land, as they shall deem necessary.’ 
Section 10 is as follows: ‘ Be tt further enacted, that if it shall 
hereafter appear to the legislature of the state that the incor- 
poration of the town of New Franklin by this act has not an- 
swered the purposes for which it was created, by a misuse of 
the powers hereby granted, then and in that event the gene- 
ral assembly of the state of Missouri shall have power and 
authority by law to declare the same void, and all and every 
power hereby granted to said corporation shall from thence- 
forth cease and determine.’] And afterwards in and by 
another act of the general assembly of the state of Missouri, 
approved February 26, 1835, entitled ‘an act supplementary 
to an act entitled an act to authorize a sum of money to be 
raised by lottery to be given to the Sisters of Charity in the 
city of St. Louis for the use of the hospital over which they 
now or may hereafter have the control and management,’* 





* For this act see Sess. Acts, 1833, p. 82. 
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(see Sess. Acts, 1835, p. 56) it was, among other things, en- 
acted as follows: ‘ Be it enacted, §c., as follows: § 1. The 
third and fourth sections, and the proviso to the second sec- 
tion of the act to which this is a supplement, are repealed. 
§ 2. A majority of the commissioners of said lottery shall at 
all times be authorized to perform any of the duties of their 
appointment. § 3. The said commissioners are authorized to 
contract with any person to have said ‘lottery drawn, in any 
part of the United States, on such terms as they shall consi- 
der most advantageous, and shall have the same privileges as 
to the sale of tickets in this state as heretofore, until the 
amount authorized in said act be raised. § 4. Said commis- 
sioners shall take sufficient bond and good security of the 
person with whom they contract conditioned for the payment 
of the money and faithful performance of the contract. § 5. 
The commissioners may authorize the person with whom they 
contract to sign the tickets and perform all other acts neces- 
sary to effect the object of the act alluded to. § 6. The board 
of trustees of the town of New Franklin may exercise the 
same powers as are conferred by the second, third, fourth and 
fifth sections of this act in relation to the authority they now 
have to raise by lottery a sum of money not exceeding fif- 
teen thousand dollars for the construction of a railroad from 
the bank of the Missouri river to the town of New Franklin 
aforesaid. This act to take effect from and after its passage.’ 

“‘ And afterwards, in and by another act of the general as- 
sembly of said state, approved February 8th, 1839, entitled an 
act to amend ‘an act to incorporate the town of New Frank- 
lin, approved January 16, 1823, (see Sess. Acts, 1839, p. 
311,) it was, among other things, enacted as follows: ‘ Be it 
enacted, §c. § 1. So much of the seventh section of the act 
to which this is amendatory as provides that the board of 
trustees of New Franklin shall have power to raise by lottery 
a sum not exceeding fifteen thousand dollars for the construc- 
tion of a railroad from the bank of the Missouri river to the 
town of New Franklin is hereby repealed. § 2. The board of 
trustees of said town are hereby authorized to apply the funds 
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in the words and figures following : 


already raised, or which shall be raised before this act shall 
take effect, to the construction of a macadamized road instead 
of a railroad, at their discretion, from the Missouri river to 
the town of New Franklin. § 3. The power of said board 
of trustees to raise money by lottery shall cease after the 
taking effect of this act ; provided, that, when the said board 
of trustees shall have expended and applied the whole 
amount of funds raised at the time of the taking effect of 
this act, they shall report to the governor that fact, with the 
condition of the improvements, how the money has been ap- 
plied, how far the work has been executed, and how much 
money, if any, will be required to complete the same; and 
upon such facts being reported the governor may, by procla- 
mation, authorize the board of trustees to raise by lottery 
such amount as may be necessary to complete the same ; pro- 
vided that the same shall not exceed the sum authorized to 
be raised by the act to which this is an amendment. 
When such macadamized road shall be completed, said board 
of trustees shall have all the powers and privileges in relation 
to the same that are granted to them over the railroad men- 
tioned in the act to which this is amendatory. This act shall 
take effect from the first day of March next.’ 

‘And the jurors aforesaid, upon their oath aforesaid, do 
further find that the trustees in said last mentioned act named 
did expend and apply the whole amount of funds raised at 
the time of the taking effect of said act, and did report to the 
governor that fact, with the condition of the improvements, 
how the money had been applied, and how far the work had 
been executed, and how much money would be required to 
complete the same, according to the tenor and effect, true in- 
tent and meaning of said last mentioned act, which report was 
made in form aforesaid to the governor of the state of Mis- 
souri on the seventeenth day of November, in the year 1840; 
and thereupon the said governor did, on the 21st day of 
November, in the year last aforesaid, issue his proclamation 





“<A proclamation by the governor of the state of Missouri: 
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Whereas the trustees of the town of New Franklin, Howard 
county, have this day made to me the report required by the 
third article of the act of the general assembly of the state of 
Missouri, approved February 8, 1839, entitled ‘an act to 
amend an act to incorporate the town of New Franklin, 
approved January 16, 1836 :’ Now, therefore, in pursuance of 
the provisions of said act, I, Lilburn W. Boggs, governor of 
the state of Missouri, do hereby authorize the board of trus- 
tees of said town of New Franklin to raise by lottery the sum 
of fifteen thousand dollars, which is the amount reported to 
me by said board as necessary to complete the road contem- 
plated by the act aforesaid. In testimony whereof, I have 
hereunto set my hand, and cause to be affixed the great seal 
of the state of Missouri. Done at the City of Jefferson this 
17th day of November, in the year 1840; of the independ- 
ence of the United States the sixty-fifth ; and of this state the 
twenty-first. [Signed] By the governor, Lilburn W. Boggs. 
November 21st, 1840. James L. Minor, secretary of state.’ 

“‘ And the jurors aforesaid, upon their oath aforesaid, do 
further find that on the first day of June, in the year 1842, 
articles of agreement were made and entered into by the 
trustees and citizens of the town of New Franklin of the first 
part, and Walter Gregory of the second part, in the words 
and figures following: ‘ Articles of agreement made this first 
day of June, 1842, between the trustees and citizens of the 
town of New Franklin, Missouri, of the first part, and Walter 
Gregory, of the city of Cincinnati, and state of Ohio, of the 
second part, witnesseth : That, whereas by a certain act of the 
legislature of the state of Missouri, approved January 16, 
1833, entitled ‘an act to incorporate the town of New Frank- 
lin,’ power is given to the trustees of said town, in section 
seventh of said act, to raise the sum of fifteen thousand dol- 
lars by lottery for the construction of a railroad to said town 
from the bank of the Missouri river ; and whereas by a cer- 
tain other act of the legislature of Missouri, approved Feb- 
ruary 8th, 1839, entitled ‘an act for the benefit of the town 
of New Franklin’ [?], the said section seven of the act of Jan- 
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uary 16, 1833, is declared repealed ; but in section third of 
the act of 1839 the governor of the state of Missouri is au- 
thorized to issue his proclamation upon statement of facts 
being laid before him by said trustees of the moneys received 
and paid out by them on account of said act of 1833, giving 
power to said trustees to raise by lottery the amount required 
to complete the works authorized by said act of 1839, as per 
section second of said act ; and whereas the, governor of Mis- 
souri did issue his proclamation, dated November 21st, 1840, 
in the words following, to-wit: [here follows proclamation as 
above]; and whereas said parties of the first part, under the 
powers granted them by said proclamation, did contract with 
one Daniel Gray and Joseph F. Eichholtz to raise for them, 
the said trustees, the said sum of fifteen thousand dollars, 
which agreement has been subsequently assigned to the party 
of the second part by the said Daniel Gray and Joseph F. 
Eichholtz; and all the parties aforesaid being desirous to 
make a more perfect agreement which do hereby condition 
[sic] that the party of the second part [?] shall and he does 
hereby surrender to him all their claims by virtue of said 
agreement, which is hereby declared by the respective parties 
revoked and of no effect from this date, provided that all 
moneys paid to said trustees by said Gray and Eichholtz, on 
account of said agreement, shall be credited to the party of 
the second part and acknowledged as a part of the sum of 
fifteen thousand dollars authorized to be-raised by them, as 
paid by him under the present contract as follows: [&c.] 
Now this indenture witnesseth, that the said parties of the 
first part, for and in consideration of the sum of money here- 
inafter mentioned to be paid by the party of the second part, 
do by these presents agree to sell, dispose, transfer and set 
over to the said party of the second part the said lottery and 
all right to control the same, and appoint him the sole man- 
ager and conductor of the said lottery or lotteries for the ben- 
efit of the town of New Franklin, under the powers above 
recited, to draw such scheme or schemes as from time to 
time he shall think proper, or to decide any class or classes 











OCTOBER TERM, 1857. 137 


State v. Morrow. 








by the drawing of any other lottery or lotteries within the 
United States as he may deem proper, or he may have the 
power at any time he thinks proper to consolidate said lottery 
with any other lottery of which he may be the manager. And 
the said party of the second part does hereby agree to assume 
the management of said lottery for the purpose of raising the 
sum of fifteen thousand dollars as aforesaid from and after 
the first day of June, 1842, and to pay toward the said 
amount.in instalments as follows, viz: $250 on the first day 
of January, 1843 ; $250 on the first day of June, 1843, and 
SO on, paying the said sum of $250 semi-annually until the 
aforesaid sum of $15,000 is fully raised to the said parties of 
the first part, or to any person authorized by them to recover 
the same, provided that the sum of $1000, heretofore raised by 
said parties of the first part of Gray and Eichholtz, and $100 
received from Jacob Hawthorn previous to this agreement, 
shall be considered as payment in order as made on the above 
instalment by said party of the second part; and the said 
party of the second part does further agree to pay all expen- 
ses and costs and charges attending the management of said 
lottery, and to sustain all hazards, risks, losses and expenses 
whatever, and shall pay all prizes drawn or decided in said 
lottery, less the discount of twenty per cent., if demanded 
within twelve months after the drawing of any class thereof ; 
and the respective parties hereby agree that if the said party 
of the second part does not pay the respective instalments as 
aforesaid within forty days after each shall become due, then 
the parties of the first part may by due notice declare this 
contract null and void, and require the delivery of the same 
forthwith from the party of the second part, who shall not 
have the power to draw any more classes of lotteries under. 
; this contract after the issuing and service of said notice. And 
the respective parties further agree that the party of the se- 
cond part shall not be bound by this agreement in the event 
of any interference by the legislature, judiciary or any other 
power, so that he can not conduct the business ; in which 
case payments to be made by him to time of such interfe- 
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rence only ; and the said party of the second part shall have 
power under this contract to assign the same to any compe- 
tent person, or to abandon it by giving ninety days’ notice 
and paying up all instalments and charges to date of said as- 
signment or abandonment. In witness whereof the respec- 
tive parties have hereunto set their hands and seals this first 
day of June, 1842. [Signed] James H. Benson, chairman, 
(seal,) Robert Coleman (seal), J. W. Redman (seal), H. 
Shugert (seal), Walter Gregory (seal). Attest: J. Haw- 
thorne’ ; which agreement, on the day of the date thereof, was 
signed and sealed by the trustees of the town of New Frank- 
lain and the said Walter Gregory, and was afterwards on the 
eighth day of June, in the year 1842, accepted and approved 
by the board of trustees at a meeting of said board on the 
day and year last aforesaid. 

“And the jurors aforesaid do further find that the said 
Walter Gregory did execute and deliver to the said board of 
trustees a bond in the sum of $30,000 with sufficient security 
conditioned for the payment of the money and the faithful 
performance of the contract, which bond so made and execu- 
ted was then and there approved, received and accepted by 
the said board of trustees. And the jurors aforesaid upon, 
&c., do further find that the said Walter Gregory, having 
taken upon himself the management of the said lottery 
under and by virtue of the contract aforesaid, did devise a 
scheme of said lottery to be drawn, and did cause tickets to 
be prepared in said scheme for sale, and constitute and ap- 
point David I. Morrow agent to sell and dispose of said tick- 
ets as such agent. And the jurors, upon, &c., do find that 
the said David I. Morrow, as agent of the said Walther Gre- 
gory in that behalf duly authorized, did on the first day of 
January, in the year of our Lord 1855, sell and deliver one 
ticket in the said scheme so devised and prepared by the said 
Walter Gregory as charged in the indictment; and that at 
the time of the said sale there had not been raised by lottery 
for the purposes aforesaid, under and by virtue of said acts 
of assembly, proclamation and contracts, the sum of money 
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thereby authorized to be raised. But whether upon the facts 
aforesaid, in form aforesaid found, the said David I. Morrow 
is guilty in manner and form as charged in the indictment, 
the jurors aforesaid are not advised, and pray the judgment 
of the court herein; and if the court shall be of opinion 
upon the facts aforesaid that the defendant is guilty in man- 
ner and form as charged, the jurors aforesaid do say that he 
is guilty, and assess the fine at the sum of $1000; but if the 
court shall be of opinion upon the facts aforesaid that the de- 
fendant is not guilty, the jurors aforesaid do say that he is 
not guilty as charged in the indictment.” 

Upon motion of the circuit attorney judgment was rendered 
against the defendant upon this special verdict. The defen- 
dant moved the court to set aside this judgment. 


U. Wright, for appellant. 


I. The only question arising upon the record in this case 
has been twice decided by this court. (State v. Hawthorn, 
9 Mo. 389; Morrow v. The State, 12 Mo. 279.) In the lat- 
ter case the parties were the same now before the court, and 
the facts identical with those presented by the present record. 

II. If the question were yet to be decided on general prin- 
ciples and authority, the decision can be but one way. 
(State of Delaware v. Phalen & Pain, 3 Harring. 752.) 


H. A. Clover, (circuit attorney,) for the State. 


I. The facts of this case do not bring it within the author- 
ity of the case of the State v. Hawthorn, 9 Mo. 390, and the 
authority of that case is not questioned. The contract with 
Gregory was null and void. By the act of 1839 the seventh 
section of the act of 1833 was repealed as far as it provided 
that the board of trustees of New Franklin should have power 
to raise by lottery a sum of money not exceeding $15,000 for 
the construction of a railroad from the bank of the Missouri 
river to the town of New Franklin. With the destruction of 
the principal the incident fell. At this time there were no 
vested rights in third persons which could not be impaired by 
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the act of the legislature then in force declaring that all lot- 
teries, after the 1st day of January, 1836, should be utterly 
and entirely abolished. The legislature might repeal the act 
of 1833 without violating any constitutional provision. The 
power to make contracts created by the act of 1835 had not 
been executed at the time of the passage of the act of 1839. 
By the act of 1839 the power given by the act of 1833 to 
raise money by lottery, and the incident to that power to 
contract with other parties to have said lottery drawn in the 
act of 1835, was repealed and a new authority granted. This 
was the state of legislation at the date of the contract with 
Gregory. The act of 1833, so far as the power to raise 
money by lottery, is expressly repealed, and with it fell the 
incidental power given by the act of 1835. The case of Haw- 
thorn is essentially different from the case at bar. In that 
case a contract was made at a time when the commissioners 
might lawfully contract, and being executed could not be im- 
paired by any legislation enacted. By the act of 1839 the 
board of trustees of New Franklin, under the proclamation 
of the governor, were authorized to raise by lottery $15,000, 
but they could not delegate their power to another as by the 
act of 1835. All authority to raise any money by lottery 
dates from 1839, all previously existing powers having been 
repealed. No power to delegate a power arising in 1839 can 
flow from an act passed in 1835. The power to delegate does 
not arise from the subject matter of the grant. The procla- 
mation follows the statute authority. It authorizes the board 
of trustees to raise the $15,000 by lottery, not to farm by con- 
tract. Assuming that the trustees may contract, for what 
may they contract? What is there to prevent the trustees 
from agreeing to receive one dollar per year and thus legal- 
ize the lottery for a period of fifteen thousand years? The 
acts should be construed strictly. Here the whole franchise 
is transferred, not, as in Hawthorn’s case, the right to the sole 
management. I have, merely for the purpose of argument, 
assumed the power in the board to contract with other par- 
ties. I deny their right soto do. They have power to raise 
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by lottery a sum of money, but this does not give them the 
privilege of raising the money in any other way than by lot- 
tery ; certainly not by selling the right. 


Scort, Judge, delivered the opinion of the court. 


The act, approved February 8th, 1839, entitled “‘ An act to 
amend ‘An act to incorporate the town of New Franklin,’ 
approved January 16th, 1833,” only repeals so much of the 
seventh section of the amended act as provides that the 
board of trustees of New Franklin shall have power to raise 
by lottery a sum not exceeding fifteen thousand dollars for 
the construction of a railroad from the bank of the Missouri 
river to the town of New Franklin. (Sess. Acts, 1839, p. 
311.) The repeal of one clause of a section specifically raises 
a clear implication that nothing else was intended. The act 
of 1839 is by its title and its terms an amendatory one. 
It makes no reference whatever to the act of February 26, 
1835, (2 Terr. Laws, p. 476,) which authorizes the board of 
trustees of the town of New Franklin to contract with any 
person to have said lottery drawn in any part of the United 
States on such terms as they shall consider most advantage- 
ous. When therefore the act of 1839 authorizes the raising 
of $15,000 by lottery, it must be intended that it was to be 
done in the manner prescribed by the laws then in force in 
relation to the subject. The object of the act of 1839 was 
only to divert the application of the sum authorized to be 
raised, to cause to be made a macadamized road instead of a 
railroad. The reason which existed for authorizing a con- 
tract to have the lottery drawn in any part of the United 
States in relation to the sum to be raised under one act was 
equally applicable to the sum to be raised under the other. 
The general assembly in 1839, looking back at the legislation 
on the subject of the New Franklin lottery, seems to have taken 
special care only to change the purpose to which the money, 
authorized to be raised, was to be applied. This particular 
designation of the object to be accomplished shows that noth- 
ing else was designed. A repeal of statutes by implication 
10—VOoL. XXVI. 
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is not favored in the law. These laws all being in relation to 
the same subject, in pari materia, must be so construed as to 
make them all stand. 

This case then falls within the principle of that of the case 
of The State v. Hawthorn, 9 Mo. 889. The terms employed 
in transferring the lottery of New Franklin are the same as 
those used in the contract in the case of Hawthorn just 
mentioned, and no point was made on them in that case. 
The judgment there stands on the assumption that the con- 
tract was a legal one. 

The general assembly having by a late law ratified the con- 
tract made by the trustees for the disposition of the lottery, 
this can not be a matter of much importance. The other 
judges concurring, the judgment will be reversed. 


[END OF OCTOBER TERM. } 
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WALTHER, Plaintiff in Error, v. Warner, e¢ al., Defendants 
in Error. 


1. Quere, where the petition is in the ordinary form of a petition in trespass, 
not concluding contra formam statuti, and not containing a prayer for treble 
damages, whether a judgment for treble damages under the “act to pre- 
vent certain trespasses” (R. C. 1845) could be supported. 

2. Where the court in which the cause is tried refuses to treble the damages, 
the supreme court will not review this action unless the evidence bearing 
upon the question of “probable cause” be preserved. 

8. The burden of showing “ probable cause” is on the defendant; but it is not 
necessary that he should set it up in his answer. 


Error to Cole Circuit Court. 


It.is deemed unnecessary to set forth the facts more fully 
than they are set forth in the opinion of the court. 

Parsons, for plaintiff in error. 

I. It was the duty of the court and not of the jury to tre- 
ble the damages. (See George v. Rook, 7 Mo. 149; Lowe & 
Forsyth v. Harrison, 8 Mo. 352; 8 Johns. 347 ; 1 Cow. 175; 
25 Wend. 422; Warren v. Doolittle, 5 Cow. 684.) 
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II. There is nothing in the pleadings or evidence setting 
up any defence on the ground that defendants had probable 
cause to believe that the land on which the alleged trespasses 
were committed and the things injured and carried away and 
destroyed were their own. This defence should have been 
pleaded in order to make it available. The defendants’ first 
instruction is neither within the spirit nor the letter of the 
statute. It asks the court to-tell the jury that if defendants 
had probable cause to believe that those under whom they 
were contractors had a legal right to do what they have 
caused to be done, &c. The statute is that they must have 
had probable cause to believe the land was their own. 

III. The petition is drawn substantially upon the statute, 
with all the allegations necessary to bring the offence within 
its terms. The petition does not charge the offences to have 
been committed against the form of the statute, nor is any 
reference in terms made to the statute ; neither was it neces- 
sary to doso. This action was brought under the practice 
act of 1849, by virtue of which forms were abolished and 
every action was one upon the case. (Sess. Acts, 1849, p. 
73; 6 How. Pr. R. 211; 12 Wend. 72; 8 How. Prac. R. 
472.) The statute has been pleaded in this case by stating 
the facts which bring the case within it. (Gould’s Pleading, 
56 ; 19 Mo. 420.) 

IV. It is no objection that the petition demands judgment 
for but one thousand and thirty dollars. (Sess. Acts, 1849, 
p- 92, art. 17, § 3.) 

V. The only error committed was in refusing to render 
judgment for treble the damages found by the jury. Plain- 
tiff in error asks that the judgment of the court below may 
be affirmed and that judgment for treble damages may be 
rendered for the plaintiff in error. 

Gardenhire, for defendants in error. 

I. The plaintiff’s action is not based upon the statute. It 
makes no reference whatever to the staute, nor does it de- 
mand the relief to which the plaintiff now supposes himself 
entitled. He asks judgment for $1030 only. (See R. C. 
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1855, p. 1229, § 3; 1 Chitt. Pl. 872-3, 874; 2 Chitt. Pl. 
494-5, 503; 1 Gall. 259; 5 Greenl. R. 78.) 

II. If the action had been based upon the statute the qués- 
tion of “ probable cause” ought to have been submitted to 
the jury. It is a question of fact and not of law. The plain- 
tiff himself prevented such submission and does not and can 
not now complain of it. 

III. If the question of “ probable cause”’ was properly sub- 
mitted to the court, its decision ought not to be disturbed. It 
is abundantly shown that defendants had probable cause to 
believe that the property injured was their own, or belonged 
to those who employed them, for the purpose of construct- 
ing the road. 


Napton, Judge, delivered the opinion of the court. 


The only point in this case is made upon the refusal of the 
circuit court to treble the damages found by the jury. The 
petition set forth that the defendant, without leave, and 
wrongfully, entered upon a certain tract of land, which is de- 
scribed, of which the plaintiff was owner, and cut down and 
destroyed timber growing on it of the value of five hundred 
dollars, and destroyed rails of the value of thirty dollars, and 
dug up and carried away clay, soil, &c., to the value of five 
hundred dollars. The petitioner averred that the land upon 
which these trespasses were committed was not the property 
of the.defendants, and that they had no right or interest in 
the trees, rails, soil, &c., which had been taken or injured by 
reason of these trespasses. The plaintiff concluded by stat- 
ing himself entitled to damages to the amount of one thou- 
sand and thirty dollars, and for this sum he asked judgment. 

The jury found a verdict for the plaintiff and assessed his 
damages at seven hundred dollars, that being ascertained by 
them to be the aggregate value of the property destroyed or 
used by the defendants. The plaintiff moved for a judgment 
for treble this amount in accordance with the statute allowing 
this penalty for certain trespasses described in it; but the 
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court refused to treble the damages, and this is complained of 
as error here. 

The act entitled “* An act to prevent certain trepasses” (R. 
C. 1845, p. 1069) provides that if any person shall cut down, 
injure or destroy trees growing on land belonging to another, 
or shall dig up mineral, soil, &c., or cut down and carry 
away grain, &c., in which trees, grain, soil, &c., he has no 
interest or right, and which are standing or growing on land 
not his own, he shall pay to the party injured treble the 
value of the property taken or injured. The third section of 
this act provides that this penalty may be recovered by an 
action of trespass or debt founded on this statute, or by in- 
dictment ; but when indictment is resorted to the penalties 
go to the county treasury. 

This petition makes no allusion whatever to this statute. 
It describes a trespass which is within its meaning and al- 
most within its letter, but a trespass which was still the sub- 
ject of an action at common law, as well since as before the 
passage of the statute. Neither in the body of the petition 
nor in its conclusion is any reference made to the statute, nor 
does the plaintiff any where say, directly or indirectly, that he 
seeks a recovery of the penalty which this statute has allowed. 
On the contrary, he avers that his damages amount to one 
thousand and thirty dollars, and for this sum, and not for 
treble this sum, he asks judgment. 

It is laid down in Chitty’s Pleadings (1 Chitt. Pl. p. 405) 
‘“‘ that where the act or omission is not an offence at common 
law, it is necessary in all cases to conclude against the form 
of the statute or statutes, or to show at least that the decla- 
ration is founded on the statute by introducing the words 
de placito transgressionis et contemptus contra formam sta- 
tuti.”” And this author adds that the omission of the words 
“‘ against the form of the statute or statutes,” when proper to 
be inserted, is fatal, even after verdict. In the various forms 
of proceedings on penal statutes to be found in the second 
volume of this writer (2 Chitt. Pl. p. 494-5) it will be seen 
that they not only conclude against the form of the statute, 
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but particularly refer to the statute in the body of the decla- 
ration, and invariably demand whatever penalty is given by 
the statute. 

There can be no doubt that the proceeding in this case 
comes within the rule stated by Chitty ; but as the suit was 
instituted since the adoption of our code of practice of 1849, 
it is urged that so much nicety is not any longer necessary 
or proper. 

The general scope and object of this new code is certainly 
to do away with mere formalities, but at the same time it is 
very far from the purpose of this law to encourage or tole- 
rate general, indefinite and vague allegations. The spirit of 
this code is to make pleadings more special than before. The 
plaintiff is required to state his cause of action and the relief 
to which he supposes himself entitled, so that the adverse 
party and the court may know with certainty what he com- 
plains of and what relief he wants. What is there in the 
complaint in this case which can authorize the inference that 
the plaintiff is proceeding on a statute—that he is asking for 
a penalty ? How could it be inferred that he has any other 
object than to recover the actual value of the property he has 
lost and any damages which the jury might choose to give 
him for the entry upon his close, and smart money for both 
if the circumstances should seem to warrant. This is the 
relief which he asks for in his petition. He says the actual 
injury which he has sustained amounts in value to one thou- 
sand and thirty dollars, and he asks a judgment for this 
amount, and not for three times this sum. 

It is suggested that as the new code requires the plaintiff 
to swear to the amount of his damages, some difficulties might 
be thrown in the way of men of tender consciences by requir- 
ing them, when instituting suits under the statute, to swear 
to the treble damages. But there is no difficulty in this case. 
The plaintiff can state and swear to what he believes to be 
the extent of his injury, and can then ask for a judgment 
for three times that sum by virtue of the statute. 

The question in this case is not whether a judgment for 
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treble damages could have been supported by such a petition. 
The question is whether this court will reverse the judgment 
of the circuit court for single damages, and enter up a judg- 
ment for treble damages here. In examining the question 
we have referred to the vague and unsatisfactory form of 
the petition, showing that it is at least questionable whether 
the circuit court would have been warranted in trebling the 
damages under any condition of facts proved ; but there are 
other considerations which must affect the action of this 
court when called upon to do what the circuit court has de- 
clined to do. There is nothing preserved on the record from 
which this court can form any plausible conjecture as to the 
real merits of this case. Whether the circuit court acted cor- 
rectly or not in refusing to treble the damages, is a matter 
which of course must depend upon the evidence disclosed at 
the trial, and none of that has been preserved. The fourth 
section of the statute provides, that if it appear upon the 
the trial that the defendant had probable cause to believe 
that the land on which the trespass is committed, or the 
thing taken destroyed or carried away, was his own, single 
damages only shall be recovered. Under this provision the 
practice in this state has been for the jury to assess the ac- 
tual value of the property taken or injured, and for the court 
to treble the damages. ll the cases decided by this court re- 
cognize this practice, and it is unnecessary to cite them. This 
practice must imply that the court is the sole judge both of 
the fact and law in reference to the question of probable cause ; 
or, if the facts are submitted to the jury, that they must find 
a special verdict. The latter has never, I believe, been the 
practice in this state, but the whole testimony has been sub- 
mitted to the jury, and, upon a verdict for the plaintiff for 
single damages, the court, having heard the testimony sub- 
mitted to the jury, has given judgment for treble or single 
damages, as the facts in evidence seem to warrant. In other 
states the practice is different, and the question of probable 
cause is submitted to the jury under instructions, just as any 
other issue in the case. "Whether the practice here be right 





























JANUARY TERM, 1858. 


Collins v. Hough. 








or wrong is of no consequence in the determination of this 
case, since the circuit court, at the instance of the plaintiff, 
withdrew from the jury the whole question of probable cause 
and treble damages. The plaintiff therefore can not allege 
as error that which was done at his own request and by his 
own instructions. 

It is manifest that if this court is desired to review the 
action of the circuit court upon the question of probable 
cause and treble damages, the evidence upon which that court 
acted must be preserved, or the facts found either by a special 
verdict of the jury or by the court. The whole subject was 
left to the court in this case upon such evidence as had been 
submitted to the jury, or upon such as was subsequently sub- 
mitted to the court. It would seem reasonable that the party 
complaining of error should show affirmatively from the re- 
cord that error had been committed. Undoubtedly, where the 
action is founded on the statute, the burthen of showing pro- 
bable cause for the trespass is on the defendant ; but it is not 
necessary that he should set it up in his plea or answer. That 
evidence was given in this case with a view to this defence 
is apparent from the instructions. Whether the evidence 
make out a case within the fourth section or not we have no 
means of conjecturing. It was the business of the party 
complaining to show this. We should be acting altogether in 
the dark to undertake to treble the damages here. 

The other judges concurring, the judgment is affirmed. 


-—_+00@0e+—_- 


Cotuins e¢ al., Plaintiffs in Error, v. Hovugu, Defendant in 
Error.* 


1. In suits for the possession of personal property, under article 8 of the prac- 
tice act of 1849 (Sess. Acts, 1849, p. 82), the provisions of the replevin act 
of 1845 (R. C. 1845, p. 922) are applicable so far as it may be necessary to 
resort to them to prevent a failure of justice; the provisions of said article 
govern as far as they are applicable. 





* Napton, Judge, having been of counsel, did not sit at the hearing of this 
cause. 
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2. Where, in an action under the 8th article of the practice act of 1849, the 
plaintiff gives a return bond and receives the property sued for, and fails to 
prosecute the action, an assessment of the value of the property and dama- 
ges for its detention may be made, and judgment against the plaintiff ren- 
dered, as directed in sections 8 and 9 of the replevin act of 1845. 

8. Summary statutory proceedings against the securities in the return bond 
must be had under section 9 of the 8th article of the practice act of 1849. 
4. Double damages for the detention of the property by the plaintiff can not 

be given against his sureties. 


Error to Henry Circuit Court. 


The facts are sufficiently set forth in the opinion of the 
court. 


Troxell, for plaintiffs in error. 


I. The bond on which the motion and judgment complained 
of were founded was given under and in pursuance of the 
practice act of 1849; and upon the failure of Collins to pros- 
ecute his said original suit for the recovery of said slave with 
effect, and to return said slave, and pay the damages occa- 
sioned by the taking and detaining thereof, defendant might 
perhaps have brought a suit upon the bond against the prin- 
cipal and securities in that bond; but the defendant having 
elected to proceed by motion under the statute, he was bound 
to give notice to the obligors in the bond. 

II. There was no authority for doubling the damages as- 
sessed by the jury. 

III. It was error in the court below to proceed as it did 
without notice, and no motion by the obligors in the bond to 
set aside such proceedings need have been made. 

IV. The act of 1845 entitled “ An act regulating the ac- 
tion of replevin,’’ was, as is supposed, repealed by the prac- 
tice act of 1849; but, however that may be, the judgment of 
the court below was nevertheless erroneous; because, con- 
ceding that the above act of 1845 was not repealed, then the 
remedy given by the practice act of 1849 is a cumulative one, 
and the suit in which the bond in question originated was 
properly brought under the act of 1849. It is therefore im- 
material whether the act of 1845 was or was not in force at 
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the time of the rendition of the judgment of the court below. 
The proceedings of Collins for the specific recovery of the 
slave Paulina were prosecuted under the act of 1849. The 
bond in question was executed under that act, and the defen- 
dant was bound either to bring suit upon that bond or to 
proceed by notice and motion thereon under the act of 1849. 
The defendant can not now invoke the aid of the act of 1845. 


Wright and Ryland, for defendant in error. 


I. No notice to the securities was required, and judgment 
for double damages was rightly rendered. Judgment was 
not rendered on the bond, and the statute only required no- 
tice to the defendant when this was done. 

II. The provisions of the statute of 1848 on replevin, which 
related to the rights of defendants when plaintiff failed to 
prosecute his suit with effect, were not repealed by the act of 
1849. They have been incorporated into the revision of 1855, 
except as to double damages. Judgment might still be taken 
either for the possession of the property or for the value, and 
in either case for damages. (1 Whitaker’s Prac. 238; 3 
Sandf. 614.) Those sections of the statute of 1848, under 
which this judgment was rendered, were consistent with the 
code of 1849, and consequently continued in force. 

If this court should hold that the court erred in rendering 
judgment for double damages, we remit the double damages, 
and ask this court to render judgment for single damages. 


RicHARDSON, Judge, delivered the opinion of the court. 


Collins commenced an action in 1852 against Hough un- 
der the 8th article (claim and delivery of personal property) 
of the practice act of 1849, to recover the possession of a 
negro woman. Upon filing the necessary affidavit an order 
was made on the defendant requiring him to deliver the slave 
to the sheriff, and thereupon the plaintiff executed the bond 
required by the third section and received the possession of 
the slave. At the November term, 1855, the plaintiff failed 
to appear and prosecute the suit, and thereupon a jury was 
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called, who assessed the value of the slave at five hundred 
dollars, and the damages for the taking and detention of her 
at one hundred and eighty dollars, upon which verdict the 
court rendered judgment against the plaintiff and his securi- 
ties, that they return the slave to the defendant or pay the 
said sum of five hundred dollars, and that the defendant re- 
cover of the plaintiff and his securities double the damages 
assessed by the jury. This judgment was rendered without 
notice to the sureties. 

The question presented here is, whether, as against the 
sureties, the 9th section of the 8th article of the act of 1849 
provides the exclusive statutory remedy, or is only cumula- 
tive and concurrent with the 9th section of the replevin act 
of 1845. It is very evident that the 8th article does not fur- 
nish the machinery necessary to execute itself. It fails to 
provide the form or character of the judgment, or to indicate 
how the action shall proceed, and the whole remedy contem- 
plated by the act would fail without the authority to borrow 
from another statute the means to perfect it. The act of 
1849 assumed that contingencies would arise for which it did 
not provide, and therefore permitted a resort to the former 
system of practice. The 4th section of the 30th article de- 
clares that “all statutory provisions inconsistent with this 
act are repealed,” but provides in another clause that “if a 
case shall arise in which an action for the enforcement or 
protection of a right, or the redress or prevention of a wrong, 
can not be had under this act, the practice now in use may be 
adopted so far as may be necessary to prevent a failure of 
justice.” 

As a general rule the plaintiff may dismiss his suit at any 
time before the cause is submitted to the court or jury, but 
he can not retreat at pleasure in an action when he has ob- 
tained from the defendant the possession of the property 
claimed ; and therefore, as to the plaintiff, the 8th and 9th sec- 
tions of the act of 1845 should be employed as a necessary 
means of carrying out proceedings initiated under the act of 
1849, and, as an incident to the judgment, the 10th, 11th and 























JANUARY TERM, 1858. 153 





Birch v. Benton. 





12th sections of the old law should also be considered in 
force. But the act of 1849, as far as it goes, must control, 
and the former practice can only be brought to its aid “so 
Sar as may be necessary to prevent a failure of justice.” 

The undertaking of the sureties can not be extended be- 
yond the conditions of the bond prescribed by the third sec- 
tion. They do not engage to pay any penalties in the nature 
of double damages or otherwise, but they only undertake 
that the plaintiff will prosecute the action, return the pro- 
perty to the defendant, if return thereof be adjudged, and 
pay such sum as may, for any cause growing out of the order 
in the cause, be recovered against the plaintiff; and as the 
ninth section of the act of 1849 presents a remedy for a 
breach of the bond, it is the exclusive summary remedy, and 
is the only remedy against the sureties, except the common 
law action on the bond, which exists without the statute. 

The subject is embarrassing and our conclusion is stated 
with hesitation ; for whilst it is manifest that some portion of 
the old system was continued in force, it is difficult to say 
how much of it must be incorporated in the new. It is pre- 
sumed, however, that but few questions like this can arise, 
for the revised act of 1855 undertakes to cover the whole 
ground and to present a complete system. 

Judge Scott concurring, the judgment will be reversed and 
the cause remanded. 


BircH, Defendant in Error, v. BENTON, Plaintiff in Error. 


1. Slanderous words charging a man with having whipped his wife are not 
actionable per se; special damage must be alleged and proved. * 

2. Words imputing an indictable offence for which corporal punishment may 
be inflicted as the immediate punishment, and not as the consequence of a 
failure to satisfy a pecuniary penalty, are actionable in themselves. 

3. Under the revised code of 1845, “to publish maliciously and falsely, in any 

manner whatever, that any person has been guilty of fornication and adul- 

tery,” was actionable. = 
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4. The office of an innuendo is to explain the meaning of the defendant in us- 
ing the slanderous words; and this meaning as averred by an innuendo is a 
question of fact to be decided by the jury. 

5. The question whether there is a fatal variance between the allegations of a 
petition and the proof is a question for the court. 

6. In an action of slander the slanderous words must be proved as charged ; 
proof of equivalent words is not sufficient. 


Error to Henry Circuit Court. 


Ryland and Johnson, for plaintiff in error. 


I. To say of a man that he whipped his wife is not action- 
able. The first and third counts contain words making this 
charge alone. Defendant’s fourth instruction should have 
been given. 

II. The words as charged must be proved, or a sufficient 
number of them to contain the charge must be proved. It is 
not sufficient to prove equivalent words. The court ought to 
have excluded Burns’ deposition. His statement does not 
contain the words as charged in the fourth count. (Dryden 
v. Berry, 7 Mo. 324.) It was the duty of the court to decide 
upon the subject of the variance between the words offered in 
proof and the words charged. 1b.) 

III. The innuendo is no part of the words charged, and 
should not have been given to the jury as such a part-of the 
words charged. 

IV. The seventh instruction for defendant should have 
been given. There is no pretence that Burns proved the 
words as laid in the fourth count. Where words are charged 
to have been spoken which are not actionable, but are cou- 
pled with other words that are actionable, it is not sufficient 
to prove the words not actionable. It is manifest that the 
court below supposed it to be actionable to say of a man that 
he had whipped his wife. 

V. The court ought to have given the twelfth instruction 
asked for by defendant. There was no mayhem proved ; not 
one word of evidence on this charge. The words which by 
innuendo were alleged to impute adultery with the negro 








<r 
























JANUARY TERM, 1858. 155 





Birch v. Benton. 





woman were not proved. A similar charge was proved, but 
not in the words as laid in the petition, nor in the substance 
of the words. 


Sheley, for defendant in error. 


I. The court committed no error in refusing to exclude 
from the jury the evidence of Burns, he having proved the 
substance of the words as laid in the petition. (Herme v. 
Arrowsmith, 1 Bibb, 166; 2 Gilm. 720; Cooper v. Marlow, 
3 Mo. 134; Estes v. Autrolus, 1 Mo. 140; David v. Winters, 
20 Mo. 361; Hudson v. Garner, 22 Mo. 423.) 

II. The court committed no error in permitting plaintiff to 
read the deposition of Phillips; it was properly rebutting tes- 
timony to Gov. King’s deposition, and even if properly evi- 
dence in chief, yet it was purely within the discretion of the 
court, and this court will not revise that discretion. (Rucker 
v. Eddings, 7 Mo. 115.) 

III. The instructions given by the court upon its own mo- 
tion embraced all the law of the case, and the instructions 
asked by defendant were very properly refused. (Masten v. 
Fanning, 19 Mo. 302.) 

IV. The plaintiff had a right to read a part of the deposi- 
tion of Terrill, and the court committed no error in permit- 
ting him to do so. The defendant has no right to complain, 
as he afterwards read the remaining portions of the deposi- 
tion to the jury. (Hill v. Haile et al. 13 Mo. 612.) 

V. The deposition of McKee was properly read to the 
jury. It is competent to prove the repetition of the words 
after suit is brought. (Williams v. Harrison, 3 Mo. 240.) 


RICHARDSON, Judge, delivered the opinion of the court. 


The amended petition on which the case was tried is as 
follows: “ Plaintiff states that on the 16th day of July, 1849, 
at Clay county, in the state of Missouri, the defendant (who 
is not a resident of said state) spoke the following false and 
slanderous words concerning the plaintiff: ‘I wonder when 
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the damned scoundrel whipped his wife last ?’? meaning there- 
by to charge, and being understood by those who heard him 
to charge, that plaintiff had been and was guilty of the dis- 
honoring crime of an assault and battery on his wife. Plain- 
tiff further states that on the fourth day of August, 1849, at 
the county of Platte, in the state of Missouri, the defendant 
(who is not a resident of said state) spoke in the presence 
and hearing of divers persons the following false and slander- 
ous words concerning the plaintiff—that is to say, ‘He has 
whipped his wife ; he has whipped her again since he denied 
it at Liberty ; he knocked out three of her teeth ;’? meaning 
thereby to charge that the plaintiff had been and was guilty 
of the crime of mayhem. And at the time and place afore- 
said, and in the hearing of the persons aforesaid, the defen- 
dant spoke of and concerning the plaintiff these other false 
and slanderous words—that is to say, ‘She had to fly to a 
neighbor’s house, where she exhibited the blood or marks of 
his violence. He whipped his wife until the blood ran down 
to her heels ;? meaning thereby to charge plaintiff with the 
crime of assault and battery on his wife. And at the time 
and place aforesaid, in the hearing of divers persons, the de- 
fendant (who is not a resident of the state of Missouri) spoke 
the following false and slanderous words concerning the plain- 
tiff— that is to say, ‘The Platte City clique have brought 
Jim Birch—that cur dog—yes, that son of a cur—y@&, a 
damned sheep-killing dog—to speak against me; since I was 
at Liberty he has whipped his wife, and she had went toa 
neighbor’s. house with her teeth knocked out and with blood 
on her; all for keeping his own negro wench;’ meaning 
thereby to charge, and being understood by those persons 
who heard him to charge, plaintiff with the scandalous crime 
of adultery with a negro woman; by which plaintiff says he 
is damaged,” &c. 

The only evidence offered by the plaintiff for the purpose 
of proving the speaking of the words, was the testimony of 
James N. Burns and John Terrill. The material part of Mr. 
Burns’ statement is as follows: “I was in Platte City on the 
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day Col. Benton made his speech, which was, I think, in the 
summer of 1849; saw Col. Benton after his address at Gaines’ 
Hotel ; heard him talking in the porch of the hotel about 
an hour that day ; he was explaining or talking to the crowd 
about the outrage that he said had been committed there that 
day toward himself; and in substance used about this lan- 
guage: ‘that the Platte City clique had caused him to be 
insulted at his stand in a private grove ; had sent for a dog, 
a d—d sheep-killing dog or cur, Jim Birch, to answer his 
speech—a man who had whipped his wife and caused her to 
fly to a neighbor’s house with the marks of his violence upon 
her ; that his wife was a decent and intelligent lady, and that 
the cause of the difficulty was on account of Birch preferring 
to sleep with a d—d negro wench to-his own wife.’ Such is 
about my impression of what conversation I heard,” &c. The 
substance of Mr. Terrill’s deposition is as follows: “I was in 
Liberty on the day that Col. Birch and T. H. Benton spoke, 
in the summer of 1849. On the day that they spoke in Liber- 
ty, I was sitting opposite to Col. Benton on the pavement in 
front of Green’s tavern; there was a large crowd present 
listening to Col. Benton’s conversation; he very bitterly 
denounced Col. Birch as the man who had whipped his wife 
for the accommodation of a negro woman ; and said that he 
would not speak in the court-house with him, or notice him 
in any manner,” &c. 

It will be observed that the venue of the conversation in 
which the plaintiff was charged with “ keeping his own negro 
wench” was laid at Platte City, and only one of the witnesses 
testifies to any thing that was said at that place, and he does 
not undertake to give the defendant’s language, but only his 
impression of the substance of it. 

The petition contains four sets of words, and though the 
court subdivided it into four counts, it contains only one ; but 
this subdivision, though technically incorrect, was a conve- 
nient mode of distinguishing the sets of words claimed to be 
actionable. The first and third are that the plaintiff had 
whipped his wife, and imputed the offence of assault and 
11—VOL. XxVI. 
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battery ; the second that the plaintiff was guilty of mayhem ; 
and the fourth that the plaintiff kept his own negro woman, 
which imputed the offence of adultery. Among other in- 
structions the defendant asked this: “4. That the words in 
plaintiff's petition charging defendant with having said that 
plaintiff whipped his wife are not words actionable under the 
law; and, although they may believe from the evidence that 
the defendant spoke such words, the speaking of the words 
did not authorize the jury to find for plaintiff.” The court 
refused to give this instruction, and gave the following: “1. 
The court, on the part of the plaintiff, instructs the jury, the 
slanderous words alleged to have been spoken by the defen- 
dant of the plaintiff, as alleged in the first and third counts, 
are admitted by the defendant to have been spoken, and the 
defendant has not by his answer justified or set up any de- 
fence to the same, except in mitigation of the damages.” 

It is evident from these two instructions, the one given 
and the other refused, that the case was put to the jury on 
the idea that words are actionable of themselves, .which 
charge a man with having whipped his wife. In this there 
was error, for, though there is no act which is more disgrace- 
ful or cowardly, and no offence for which a man ought more 
promptly to be branded with shame, yet there is no action 
for such slander without the allegation and proof of special 
damage. 

The law engages not only to guard the property and per- 
sonal security of individuals, but their good name and repu- 
tation ; and “ where a man has a temporal loss or damage 
by the wrong of another, he shall have an action on the case 
to be repaired in damages.” In every case where a person 
suffers loss by the malicious defamation of another, he may 
have an action; and in many instances, as the immediate 
tendency of the slander is to produce injury, the law consi- 
ders the speaking of words that impute particular offences as 
injurious ; and, presuming that the person whose character 
is assailed is damaged, confers the right of action without 
requiring the allegation or proof of special loss. Such words 
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are called actionable of themselves ; whilst for the speaking 
of others the party aggrieved must aver and prove special 
damage. 

Various rules have been laid down by different courts, by 
which they undertake to determine what words are or are not 
actionable ; and though the adjudged cases have not agreed on 
a uniform rule, they generally concur in holding that “ the 
actionable quality of words results not from the degree of dis- 
credit attaclied to the party, but to the penal nature of the 
offence imputed.” The rule in New York, which has been 
followed by several other states, is that words are actionable 
in themselves “in case the charge, if true, would subject the 
party charged to an indictment for a crime involving moral 
turpitude, or subject him to an infamous punishment.”’ (Broo- 
ker v. Coffin, 5 John. 188.) This rule lacks certainty ; for 
the terms “ moral turpitude” and “ infamous” are of inde- 
finite import, and men differ as to the quality of an act accord- 
ing to their own standard of morality. Some persons make 
no distinction between that which is malum prohibitum and 
malum in se, and regard every violation of law as immoral. 
It is indictable by our statute to sell liquor without a license 
by the glass. Some think that the selling of liquor at all is 
wrong, and that a violation of this law involves “ moral tur- 
pitude,” whilst others think that the business is honest and 
harmless, and that it is only improper to sell without a license, 
because the law prohibits it, and not because it is wrong in 
itself. It has also been held that words are actionable per se 
which impute a crime or misdemeanor that will subject the 
party charged to an indictment. This was an intelligible rule 
at common law; for an offence charged to be indictable im- 
plies that the punishment might be corporal, inasmuch as the 
lowest grade of punishment, even for a misdemeanor, was a 
fine or imprisonment, or both fine and imprisonment. But 
our statute has so much increased the number of indictable 
misdemeanors which are only punishable by fine, that this 
rule would be impracticable here. It would hardly be in- 
sisted in this state that it is actionable to say of a merchant 














160 JEFFERSON CITY. 


Birch v. Benton. 








that he had sold goods without a license, or that a road-over- 
seer had neglected to keep his road in repair. Mr. Starkie, 
in his treatise on slander (1 Stark. on Sland. 43), suggests 
that it is actionable without proof of special damage “ to im- 
pute any crime or misdemeanor for which corporal punish- 
ment may be inflicted in a temporal court,” provided the 
corporal punishment is the primary and immediate penalty 
for the offence. This definition omits one element which 
seems to be essential, namely, that the offence dharged must 
be indictable. As the result of our examination we think 
the rule that is safest and most certain in its application is, 
that words are in themselves actionable which impute an in- 
dictable offence for which corporal punishment may be in- 
flicted as the immediate punishment, and not as the conse- 
quence of a failure to satisfy a pecuniary penalty. The last 
charge in the petition is saved from the operation of this rule 
by the act of 1845 (R. C. 1845, p. 100,) which declares that 
‘it is actionable to publish maliciously and falsely, in any 
manner whatsoever, that any person has been guilty of forni- 
cation and adultery.” 

The third instruction given for the plaintiff was ambiguous 
and calculated to mislead the jury. It is as follows: ‘The 
court further instructs the jury that the slanderous words 
charged as having been spoken by the defendant of the plain- 
tiff in the fourth count in said petition are, ‘ all for keeping 
his own negro wench ; defendant meaning thereby to charge, 
and being understood by those persons who heard him to 
charge, plaintiff with the scandalous crime of adultery with a 
negro woman.’ If the jury shall find from the evidence that 
the words proved to have been spoken by the defendant sub- 
stantially correspond with those charged in the fourth count, 
and that defendant by the words meant, and was understood, 
to charge plaintiff with adultery with a negro woman, they 
must find a verdict for plaintiff upon that count.” The office 
of an innuendo is only to explain the defendant’s meaning, 
and the meaning as averred by an innuendo is a question of 
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fact to be decided by the jury. This instruction in effect told 
the jury that the innuendo was true. 

It was objected on the trial, and the objection has been 
urged in this court, that there is a fatal variance between the 
allegations in the petition and the proof. This was a ques- 
tion exclusively for the court. (7 Mo. 324.) 

Different courts have been more or less rigid in the appli- 
cation of the rules of law bearing on questions of variance in 
suits for slander, but this court has laid down an explicit - 
rule, from which it has never departed, to our knowledge, and 
we see no reason why we should now. In Berry v. Dryden, 
7 Mo. 384, when two of the present members of this court 
were on the bench, the opinion delivered by Judge Scott sta- 
ted the law on this subject as follows: “The rule is stated 
in the books that the slander proved must substantially cor- 

xespond with that charged in the declaration. By this it is 
not to be understood, that if certain words are employed to 
convey a slanderous imputation, these words will support a 
declaration containing the same imputation in different words. 
The meaning of the rule seems to be, that if the words 
charged to have been spoken are proved, but with the omis- 
sion or addition of others not at all varying or affecting ig 
sense, the variance will not be regarded. * Although the 
words proved are equivalent to the words charged in the de- 
claration, yet not being the same in substance an action can 
not be maintained; and, although the same idea is conveyed in 
the words charged and those proved, yet, if they are not sub- 
stantially the same words, though they contain the same 
charge but in different phraseology, the plaintiff is not enti- 
tled to recover.” The authorities fully sustain this decision. 
It has long been settled that the declaration must profess to 
set out the very words, and that it is not sufficient to describe 
them by their sense, substance and effect (1 Stark. 362) ; and 
though it is not necessary to prove all the words, some of 
them must be proved as laid (ib. 869) ; and if all the words 
as laid constituted but one charge, the whole must be proved. 

(Ib. 374.) 
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The rule as stated in 2 Phil. Ev. 97, is adopted and ap- 
proved in Fox v. Vanderbeek, 5 Cow. 515: “The words 
which are proved must be proved as laid, and it will not be 
sufficient to prove equivalent words of slander. Words to 
the same effect are not the same words ; and the plaintiff need 
not prove all the words on the record, yet he must prove so 
much of them as will be sufficient to sustain his cause of ac- 
tion.” _ 1t was also recognized afterwards in Olmstead v. 
Miller, 1 Wend. 506, and the opinion of the court is properly 
stated in the syllabus: “ In slander, though the words proved 
are equivalent to the words charged in the declaration, yet, 
not being the same in substance, an action can not be main- 
tained ; and though the same idea is conveyed in the words 
charged and those proved, yet if they are not substantially 
the same words, though they contain substantially the same , 
charge, but in different phraseology, the plaintiff is not enti- 
tled to recover.” “The circumstance that the words prove 
have the same meaning with those laid is not sufficient ; all 
the words laid need not be proved, but so many of them must 
be proved as will support the action.” (Creelman v. Marks, 
7 Blackf.. 281.) “That all of any given set of words need 

t necessarily be proved, but so many only of the identical 
words charged “in such set as are necessary to constitute of 
themselves the slanderous accusation.” (Iseley v. Lovejoy, 
8 Blackf. 462.) In Williams v. Bryant, 4 Ala. 44, the words 
charged in the declaration were that the plaintiff’s wife was a 
“whore,” and the proof was that the defendant said she was 
a “strumpet.” Both the words charged and those spoken 
imputed a want of chasiity, and are of equivalent import, 
but the variance was held to be fatal, and the court decided 
that it was not sufficient to prove equivalent words of slan- 
der; that the words must be proved, or at least so much of 
the charge as would constitute the slander, and that it was 
not sufficient to prove words of equivalent slanderous import. 
And subsequently in Easeley v. Moss, 9 Ala. 267, it was said 
that words precisely: equivalent in meaning would not sustain 
a declaration in which the words charged to have been spo- 
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ken meant the same thing. In a conversation in which a 
person is slandered, a great deal may be said which does not 
vary the meaning of the offensive words, and therefore a vari- 
ance between the declaration and proof as to the part of a 
statement which does not affect the sense will be immaterial ; 
but the words that contain the poison to the character and 
impute the crime must be proved as laid; and this seems to 
be what is meant by the cases when they say that the words 
proved must substantially correspond with those charged. 
The application of this rule, so long settled and so well de- 
fined, to this case, shows, without comment, that there was a 
variance between the petition and the proof, and the defen- 
dant’s objection ought to have been sustained. 

Judge Scott concurring, the judgment will be reversed and 
the cause remanded. 

Judge Napton gives no opinion. 


MANSFIELD, Plaintiff in Error, v. MANSFIELD, Defendant in 
Error. 


1. Under the revised code of 1845 a decree of divorce, obtained by fraud, 
might be set aside upon a petition for a review. 

2. Section 14 of the act concerning divorce and alimony (R. C. 1855, p. 666) 
is applicable only to suits for divorce commenced after May 1, 1856. 


Error to Jasper Circuit Court. 


Mc Coy and Hendricks, for plaintiff in error. 


I. The court erred in permitting the bill of review to be 
entertained and in setting aside the judgment. (R. C. 1855, 
p. 666, sec. 14.) 


F. P. Wright, for defendant in error, 


I. The petition did not state sufficient ground for divorce. 
A final decree was improperly taken at the first term. The 
decree for divorce was obtained by fraud. (See Vanmeter 
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v. Jones’ Exee’rs, 2 Green Ch. 523; Loyd v. Mansell, 2 P. 
W’ms, 78; Bradish v. Gee, 1 Ambl. 229; Lamersdale v. Lit- 
tledale, 2 Ves. 450.) 








Napton, Judge, delivered the opinion of the court. 


The only ground upon whick the judgment of the circuit 
court in this case is sought to be reversed is the 14th section 
of the act concerning divorce and alimony in the revised code 
of 1855. (R. C. 1855, p. 666.) That section provides that 
“no petition for review shall be allowed of any judgment for 
divorce rendered in any case arising under this act, any law 
or statute to the contrary notwithstanding ; but there may be 
a review of any order or judgment touching the alimony of 
and maintenance of the wife, and the care, custody and main- 
tenance of the children, or of any of them, as in other cases.” 
This statute did not go into effect until May, 1856. This 
suit for divorce was commenced in April, 1855. The provi- 
sion is only applicable to proceedings commenced under the 
act, and consequently has no application to this case. 

To what extent the legislature designed to close up the 
doors of courts of justice against parties to divorce suits by 
this enactment — whether the grossest frauds perpetrated in 
ex parte proceedings must be understood as perpetuated upon 
the record, without any power in the courts to give redress— 
is a question which may hereafter become important. This 
court has no wish or power to anticipate a decision on this 
question, nor have I individually any desire to put forward 
any suggestions of my own. It occurred to me, however, 
that the facts of this case would furnish a strong commentary 
upon a very rigid and literal construction of the 14th section 
above referred to. I state them merely as they stand admit- 
ted on the record by demurrer. The plaintiff persuaded his 
wife to pay a visit to her mother in Illinois, representing to 
her that her health, which was delicate, would be very much 
improved by such a trip. No sooner had she started than he 
institutes a suit for divorce upon the indefinite charge of per- 

















JANUARY TERM, 1858. 


Mansfield v. Mansfield. 








sonal indignities, consisting of abusive and threatening lan- 
guage. Representing her to be a nonresident, he procures an 
order of publication, and at the first term of the court, upon 
proof, as the record states, that he was an injured party, he 
gets a divorce. In the meantime he had kept up a very affec- 
tionate correspondence with his wife, couched in the most 
loving terms, and had also visited her and persuaded her to 
remain in Illinois upon assurances that he designed moving 
there, and that her return to Missouri would be an unneces- 
sary and expensive journey. The wife finally returns to this 
state and for the first time learns that she is no longer a wife ; 
that she and her children are thrown upon the world without 
any allowance, and with charges against her reputation and 
character of which she never before heard. She comes into 
court within the period allowed by the law as it stood before 
1856 and as it still remains in all other cases, and asks to be 
heard in defence, declaring the utter futility of the charges, 
and stating her entire ignorance of the whole proceeding from 
first to last. To this petition the plaintiff demurred, and 
the circuit court overruled the demurrer. The plaintiff then 
took a nonsuit. 

Of course we could have but one opinion of the merits of 
this case. Did the statute of 1855 intend that ex parte de 
crees in divorce cases, obtained by fraud, should never be 
disturbed or looked into? If the provision were limited to 
cases where a second marriage intervenes, a motive for such 
an enactment could be perceived ; but when no new ties have 
been formed, why put judgments in these cases on any other 
footing than all other judgments, where they have been 
brought about by fraud ? 

The other judges concurring, judgment affirmed. 
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RaGan et al., Defendants in Error, v. McCoy, Plaintiff in 
Error. 


1. In suits commenced under the practice act of 1849, where the cause is 
tried by the court without a jury, there should be a finding of the facts. 

2. The finding of the facts is a part of the record, and need not be preserved 
in a bill of exceptions..- 


Error to Clay Circuit Court. 


Hovey, for plaintiff in error. 


I. The court ought to have made a written finding. (Bates 
v. Bower, 17 Mo. 550; 19 Mo. 122; 20 Mo. 262, 182, 133, 
262.) No bill of exceptions could have been obtained. The 
finding of the facts is a necessary part of the record. (See 
Nearns v. Harbert, 25 Mo. 352.) 


Sheley, for defendant in error. 


I, The law does not require that the written finding of the 
court shall be spread upon the record. It could then only 
become a part of the record by bill of exceptions. There be- 
ing no bill of exceptions for aught that appears to this court, 
a written finding may have been made by the circuit court. 
(Art. 15 of Practice Act, 1849; Lindon v. King, 22 Mo. 
336.) 

II. This court can not look into any case unless it is ac- 
companied by a bill of exceptions. (State v. Weidner, 22 
Mo. 327; Ames v. Bircher, ib. 586.) 


Ricwarpson, Judge, delivered the opinion of the court. 


This suit was begun under the act of 1849 and was tried 
by the court without a jury. The record does not contain 
the finding of the facts by the court, and for that reason, ac- 
cording to the settled practice of this court since the case of 
Bales and Bower, 17 Mo. 550, the judgment must be re- 
versed and the cause remanded. (20 Mo. 132, 133.) 

The finding is a part of the record proper, and it is not 
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necessary to preserve it in a bill of exceptions. This rule 
does not apply to actions begun under the act of 1855. The 
other judges concur. 


THE. State, Appellant, v. Runyan, Respondent. 


1. An indictment charging that the defendant—who is not alleged to be a mer- 
chant—did at, &c., unlawfully sell to one F. intoxicating liquors, to-wit, one 
gallon and one quart, for the price of ten cents, without having any kind of 
license for that purpose,”’ is bad. 


Appeal from Hickory Circuit Court. 


Ewing, (attorney general,) for the State. 


I. The indictment is good. It is not necessary to aver 
more specifically the kind of liquor sold. (1 R. C. 1855, p. 
683, sections 1, 2, of Dram-shop Act.) The offence consists 
in selling intoxicating liquor without a license. Under a 
dram-shop license, it may be sold in any quantity less than 
ten gallons; under a merchant’s license in quantities not 
less than one gallon. ‘ Any kind of license’ is negatived in 
the indictment. 


Johnson, for respondent. 


I. The circuit court did right in sustaining the motion and 
quashing the indictment. The revised statute of Missouri 
took effect first of May, 1856; this indictment was found in 
November, 1856, and the alleged offence is charged to have 
been committed in July, 1856, at which time there was no 
law requiring a person to have a license of any kind what- 
ever to sell one and a quarter gallons of intoxicating liquors. 
The dram-shop law was not violated, as the license to be ob- 
tained under that law only authorizes persons to sell intox- 
icating liquors in any quantity less than one gallon. (R. C. 
1855, p. 683.) In order to make the party liable for violat- 
ing the law to license and tax merchants, the indictment 
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should have charged that the defendant dealt in the selling of 
goods, wares and merchandise at a store, stand or place occu- 
pied for that purpose ; for, under the law-of Missouri, a man 
is not a merchant unless he deals at a store, stand or place 
occupied for that purpose. (See R. C. 1855, p. 1072.) Gro- 
cers’ licenses are now similar to, or rather embraced under 
the head of, merchants’ licenses. (See section 26 of the act 
last referred to.) 


Napton, Judge, delivered the opinion of the court. 


This indictment charges that the defendant “ did then and 
there unlawfully sell to one Thomas I. Fisher intoxicating 
liquor, to-wit, one gallon and one quart, for the price of ten 
cents, without having any kind of license for that purpose.” 
The indictment was quashed upon motion in the circuit 
court, and we think correctly. This indictment was found 
at the October term, 1856, of the circuit court of Hickory 
county, and consequently falls under the provisions of the 
revised statutes of 1855. 

There is no averment that defendant was a merchant within 
the meaning of the first section of the act “ to license and tax 
merchants” (2 R. C. 1855, p. 1072) ; nor is any breach of 
the first section of the act to regulate dram-shops (1 R. C. 
1855, p. 683) alleged. We have not been referred to any 
provision of the code of 1855 prohibiting the sale of spiritu- 
ous liquors in quantities exceeding a gallon without license, 
unless where the vendor is a merchant. The second section 
of the dram-shop law might be regarded as an implied prohi- 
bition were it not for the first section. The latter is a direct 
and positive prohibition, and yet would be entirely superer- 
ogatory if the second section should be held to bear the con- 
struction suggested. 

The other judges concurring, judgment affirmed. 
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THE State, Appellant, v. ANDREWS, Respondent. 


1. An indictment charging that the defendant on, &c., at, &c., did “ unlawfully 
sell a quantity of spirituous liquors, to-wit, one quantity of whisky, and did 
then and there unlawfully permit the same to be drank at a place under his 
control, without then and there having a dram-shop keeper’s license, inn- 
keeper’s license, or any other legal authority to sell said spirituous liquors,” 
&c., is bad. 


Appeal from Polk Circuit Court. 


Ewing, (attorney general,) for the State. 


I. The sale of spirituous liquor in any quantity and per- 
mitting it to be drank at a place under the control of the 
vendor, is illegal, except it be by one having a license as a 
dram-shop keeper. (R. C. 1855, p. 683, § 1, 2.) The offence 
is therefore sufficiently charged in the indictment. 


FF. Wright, for respondent. 


I. The only question in this case is, whether the indict- 
ment is sufficient. The statement amounts to this, and no 
more, that defendant, in August, 1856, at the county of 
Greene, sold a quantity of spirituous liquor without having a 
license, and permitted the same to be drank at a place under 
his control. It is not a plain, brief and certain statement of 
an offence and of those circumstances that concur to ascer- 
tain the facts and its nature. (2 Hale, 169.) It is not 
drawn under the dram-shop law ; that act contemplates that 
the liquor will be drank at the place of sale. The law respect- 
ing the sale of liquor by a merchant only forbids its being 
“drank at his store, stand or warehouse, or other place of 
business. There is nothing said in the statute about any 
place under his control. It is also submitted whether the 
indictment should not have averred that defendant was not 
a dealer in drugs and medicines, and that the liquor was not 
used for medical purposes. Spirituous liquor may be sold in 
a quantity over one gallon without any license. 
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Napton, Judge, delivered the opinion of the court. 


This indictment was found at the September term, 1856, 
of the circuit court of Greene county, and charged that de- 
fendant on, &c., at, &c., “did then and there unlawfully sell 
a quantity of spirituous liquors, to-wit, one quantity of whis- 
ky, and did then and there unlawfully permit the same to be 
drank at a place under his control, without then and there 
having a dram-shop keeper’s license, inn-keeper’s lieense, or 
any other legal authority to sell said spirituous liquors,” &c. 
This indtctment was quashed. 

We will affirm the judgment for the same reason given in 
the case of the State v. Runyan, saying nothing of other ex- 
ceptions which have been urged. The other judges concur. 


—+erer—— 


THE State, Appellant, v. ANDREWS, Respondent. 
1. State v. Andrews, ante, p. 169, affirmed. 


Appeal from Polk Circuit Court. 


Ewing’, (attorney general,) for the State. 
Wright, for respondent. 


NapTon, Judge. This case involves the same question de- 
termined in the previous case of the same title. Judgment 
is affirmed. . 


—_+200+—__ 
Tue State, Appellant, v. Cumron, Respondent. 
1. State v. Runyan, ante, p. 167, affirmed. 
Appeal from St. Clair Circuit Court. 


Ewing, (attorney general,) for the State. 
W. P. Johnson, for respondent. - 
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Napton, Judge. This indictment is liable to the same 
objection adverted to in the case of the State v. Runyan, and 
the judgment of the circuit court will therefore be affirmed. 
The other judges concurring. 


THE State, Respondent, v. ANDREWS, Appellant. 


1. The act concerning merchants and grocers, approved February 28, 1853, 
(Sess. Acts, 1858, p. 111,) authorized the granting of licenses to grocers for 
a year. 

2. The act entitled “an act to tax and license merchants” (R. C. 1855, p. 
1077, § 22,) did not affect grocers’ licenses previously granted under the act 
of February 28, 18538; it is only applicable to licenses granted after May 
1, 1856. 


Appeal from Polk Circuit Court. 


This cause was removed by change of venue from the cir- 
cuit court of Greene county to Polk circuit court. The in- 
dictment in this case charged that the defendant, Benjamin 
G. Andrews, of, &c., on, &c., at, &c., “ with force and arms 
did then and there unlawfully sell a quantity of spirituous 
liquors, to-wit, one quart of whisky, and did then and there 
unlawfully permit the same to be drank at a place under his 
control, without then and there having a dram-shop keeper’s 
license, inn-keeper’s license or any other legal authority to 
sell said spirituous liquors, in manner and form aforesaid, 
contrary,” &c. 

At the trial the prosecution introduced a witness who tes- 
tified that in June or July, 1856, at the time of the session 
of a district convention, he purchased a quart of whisky of 
defendant for twenty-five cents. The time of holding this 
convention was fixed by other evidence in the first week in 
May, 1856. 

The defendant offered in evidence the following license: 

‘“‘ State of Missouri. To all who shall see these presents— 
greeting: Know ye that Benjamin G. Andrews, on the 26th 
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day of November, A. D. 1855, filed his bond with approved 
security, conditioned to pay, on or before the first day of No- 
vember in each year during the continuance of his license, 
the state and county taxes which may be levied upon his 
business as a grocer. Now, therefore, the said Benjamin G. 
Andrews, under the style of B. G. Andrews, is hereby au- 
thorized and permitted to vend and otherwise carry on the 
business of a grocer at any one place in the county ofGreene 
for the period of twelve months from the first day of Novem- 
ber, 1855. In testimony whereof, I, A. G. McCracken, clerk 
of the county court of Greene county, have hereto set my 
hand and affixed the seal of said court at office this 26th day 
of November, 1855.” The court refused to permit said 
license to be read. Defendant offered to prove that he had 
paid to the sheriff of Greene county the tax upon the license 
for the year 1856. The court ruled out the testimony. 

The court, at the instance of the state, instructed the jury 
as follows: “If the jury shall believe from the evidence that 
the defendant, within the county of Greene, in the state of 
Missouri, and after the first day of May, 1856, but before 
the finding of the indictment, sold any quantity of intoxicat- 
ing liquor called whisky in a less quantity than one gallon, 
they should find the defendant guilty.” The court refused 
to give the following instructions asked by defendant: “1. 
Unless they believe that the defendant knowingly and inten- 
tionally violated the law by selling the liquor as charged in 
the indictment, they will find for the defendant. 2. Although 
the jury may believe that there is a preponderance of evi- 
dence in favor of the state, unless they are satisfied beyond 
every reasonable doubt that the defendant sold the liquor 
since the first day of May, 1856, they will find a verdict for 
the defendant.” 

The jury rendered a verdict against defendant. 


Wright, for appellant. 


I. The instruction on the part of the state was wrong. The 
offence charged is evidently against defendant as a merchant 
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or grocer. The charge does not consist in selling alone, but 
in permitting it to be drank at a place under his control. 
There was no evidence that he so permitted it to be drank. 
A merchant or grocer may sell spirituous liquor, but not in 
‘any quantity to be drank at his store, &c. (21 Mo. 493.) 
The license offered in evidence authorized defendant to sell 
spirituous liquor for an entire year. It was legally granted 
in pursuance of the act of February 23, 1853. By that act 
merchants and grocers were placed on the same footing. The 
act of 1855 can not affect the rights of defendant under his 
license. To permit it to do so would give it a retrospective 
effect, which is forbidden by the constitution ; it is also within 
the constitutional provision with respect to laws impairing 
the obligation of contracts. (Constitution of Missouri, art. 
18, sec. 17 ; see also 2 Gall. 180; City of Hannibal v. Guyott, 
18 Mo. 515; 9 Cranch, 43; 7 Johns. 477; 1 Sto. on Const. 
§ 13898, 1885; Dartmouth College v. Woodward, 4 Wheat. 
656 ; 8 Wash. C. C. 318; 6 Cranch, 87.) 


Ewing, (attorney general,) for the State. 


I. The indictment is sufficient. The court did not err in 
refusing to permit the license to be read in evidence. De- 
fendant was indicted for a violation of the act of 1855, which 
took effect May 1, 1856. The license expired before the sale 
charged in the indictment was made. Being issued by the 
clerk it could continue only until the next term of court ; 
but if issued by the court it could only continue in force six 
months. (R. C. 1845, p. 543-6, § 9, 15.) The court did 
not err in rejecting the evidence offered as to the payment of 
the tax on the license. The license alone could confer the 
authority to sell. (State v. Hughes, 24 Mo. 151.) The 
court did not err in giving or refusing instructions. 


Scott, Judge, delivered the opinion of the court. 


The defendant, if he was answerable under the indictment 
at all, was only answerable as a grocer, as there was no evi- 
dence whatever that he suffered the liquor sold to be drank 
VOL. xxvI—12 
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at the place of sale. He had a license as a grocer, dated 1st 
November, 1855, which authorized him to deal as such for 
the space of one year. This license was issued under the 
act entitled “An act concerning merchants and grocers,” 
approved 28d February, 1853. (Sess. Acts, 1853, p. 111.) As 
the party had thus purchased the privilege from the State of 
dealing as a grocer for the period of twelve months, we will 
not presume that the legislature, by any subsequent act, in- 
tended to take away or affect this privilege. We must con- 
strue the act of 1855 as only applicable to licenses which were 
granted after it took effect, and not to those granted under 
the act of 1853, which continued for twelve months. The 
other judges concurring, the judgment will be reversed. 


—+e6o>-—— 


McE.uany, et al., Defendants in Error, v. McHenry, Plain- 
tiff in Error. 


1. After a judgment for costs is rendered against the plaintiff, it would be error 
to render a final judgment by default against the defendant without his ap- 
pearance and without setting aside the former judgment. 

2. McAdams v. McHenry, 22 Mo. 413, affirmed. 


Error to Greene Circuit Court. 


Hendrick, for plaintiff in error. 


Wright, for defendants in error. 
RIcHARDSON, Judge, delivered the opinion of the court. 


The same irregularities appear in this record which were 
presented in McAdams v. McHenry, 22 Mo. 413. The cases 
are in all respects analogous. After judgment for costs had 
been rendered in favor of the defendant and against the 
plaintiff, a final judgment by default was rendered against 
the defendant without his appearance and without setting 
aside the former judgment. 

The other judges concurring, the judgment will be re- 
versed and the cause remanded. 
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THE State, Appellant, v. Topp, Respondent. 
1. State v. Sloss, 25 Mo. 291, affirmed. 


Appeal from St. Clair Circuit Court. 


Ewing, (attorney general,) for the State. 


I. The court erred in dismissing the cause. The act au- 
thorizing the dismissal on payment of costs and attorney’s 
fee of two dollars is not constitutional. (State v. Sloss, 25 
Mo. 291.) 


RICHARDSON, Judge, delivered the opinion of the court. 


This case is in all respects like the case of the State v. 
Sloss (25 Mo. 291), and for the reasons given in that opinion 
the judgment of the circuit court will be reversed and the 
cause remanded. The other judges concur. 


—_+ eer 
BANKSTON’S ADMINISTRATOR, Respondent, v. Farris, Appellant. 


1. The facts constituting the cause of action and the kind of relief sought 
should be set forth in the petition with precision. 

2. In a case for the jury it is not proper to direct any fact to be put in issue. 
The issues in such cases are made by the pleadings and they should be 
submitted to the jury as thus made. 


Appeal from Morgan Circuit Court. 


Gardenhire, for appellant. 


I. There was no proof whatever tending to show that the 
slave Grace was assigned to Mrs. Farris as dower in the 
slaves of her first husband. The first and fifth instructions 
asked by appellant ought to have been given. They were in 
the nature of a demurrer to the evidence. The instructions 
given for plaintiff assume that there was such evidence and 
are therefore wrong. 
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Morrow, for respondent. 


I. The marriage between Daniel Bankston, the elder, and 
his wife, the mother and father of Daniel Bankston, the 
younger, was sufficiently proved, as was the heirship of Daniel 
Bankston, the younger. (2 Phillips on Evidence, 286.) 

II. The administrator of Daniel Bankston, jr., deceased, 
was the proper person to sue. (19 Mo. 9.) 

III. Dower may be assigned to a widow by consent as well 
as by process of law, as was done in this case. 

IV. The proof shows that the instructions given for plain- 
tiff and those refused to the defendant were properly given 
and refused, and that the verdict is not for too much. 


Scorr, Judge, delivered the opinion of the court. 


This is a very plain case as it appears by the record. All 
the difficulties which now surround it have grown out of the 
conduct of the suit. In the first place it is difficult to ascer- 
tain on what ground the suit is based, or, in other words, 
the precise remedy the party had in view when his petition 
was drawn. If he went for a partition of the slaves, it is 
obvious that the verdict and judgment are not appropriate to 
such a proceeding. Were the damages found the value of 
the interest of the plaintiff in all the slaves, or only the value 
of the slaves that were sold with the hires and profits of all 
the slaves? On the latter supposition the cause is improperly 
here, for the suit .as to the rest of the slaves is still pending 
and undetermined in the court below. If this was regarded 
as a suit in partition, a jury could not make it. By the com- 
mon law an action would not lie to compel partition among 
the joint owners of a chattel. (Gudgell v. Mead, 8 Mo. 53.) 
The statute, since that opinion was delivered, has given a 
remedy to compel partition. Why did not the plaintiff pro- 
ceed under the statute if he thought partition was his appro- 
priate remedy? If partition was not the remedy by reason of 
the denial of the tenancy in common by the defendant, why 
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did he not bring an action in the nature of trover and recover 
damages for the conversion of his interest ? 

As the case now stands it is difficult for us to see whether this 
was a suit to be tried, under the act of 1849, by the court or by 
a jury. Unless the court will compel the plaintiff to state spe- 
cifically the object of his action, and have his petition amend- 
ed, if necessary, in order to show what is his aim, it will be out 
of its power to know how the cause shall be tried. If the 
action is for one thing, it must be tried by the court; if for 
another, it must be tried by a jury. In a case for a jury, it 
it is not proper that the court should direct any fact to be 
put in issue. The issues in such cases are made by the plead- 
ings, and they are submitted to the jury just as they stand on 
the petition, answer and replication. The interest of the 
plaintiff seems to require that this judgment should be re- 
versed, as it does not appear but that a portion of his rights 
have been overlooked in the proceedings in the court below. 

The third instruction given for the plaintiff directed the 
jury to find for him if the intestate of the plaintiff was the 
son and heir at law of Daniel Bankston, sr.; that the plain- 
tiff was his administrator ; that Grace was the property of 
Daniel Bankston, sr., and gave birth to the children in the 
petition mentioned whilst in the possession of the defendant. 
This instruction throws out of view all considerations of the 
nature and duration of the interest of the defendant in the 
slaves, and takes the attention of the jury from the main fact 
in the case, which was whether the slaves claimed were 
dower property in the hands of the defendant. Although 
other instructions migit have directed the attention of the 
jury to that fact, yet the pointed language of the third in- 
struction would convey the idea that a verdict might be found 
upon the state of facts therein supposed, making it thereby 
inconsistent with the other instructions. 

We are of opinion that there was ample evidence, in rela- 
tion to the property of the plaintiff in the slaves, to be submit- 
ted to the jury. Judgment reversed and cause remanded ; 
Judge Napton concurring. 
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Hovx, Plaintiff in Error, v. Seat e¢ a/., Defendants in Error. 


1. Where one of two adjoining proprietors grants permission to the other to 
join fences with him—the fence of each being upon his own land—the 
license thus granted is a personal privilege and is revocable; a sale of his 
land by such proprietor amounts to a revocation of the license. 

2. A purchaser who takes without notice of an agreement to join fences will 
not be bound thereby. 


Error to Cooper Court of Common Pleas. 


This was an action commenced before a justice of the peace 
to recover damages for wrongfully removing a partition or 
division fence. Upon the trial of the cause in the Cooper 
Court of Common Pleas, to which the same had been taken 
by appeal, it appeared in evidence that in the year 1853 Houx, 
plaintiff, and Isaac Lionberger were adjoining proprietors ; 
that in that year Houx and Lionberger each built a string or 
line of fence on his own land; that it was agreed between them 
that the fence built on Lionberger’s land and that built on 
the land of plaintiff should be a division fence between their 
lands ; that each should keep in repair his part of the fence ; 
the plaintiff used and occupied the land on one side of the 
fence, and that Lionberger used and occupied the land on the 
other side, from 1853 to 1856; that in 1856 Lionberger sold 
his land to defendant Seat ; that in May, 1857, the fence situa- 
ted on the land thus sold by Lionberger was taken away by 
defendants and rebuilt. about twenty feet further back upon 
the land bought by Seat; that the taking away of said fence 
exposed the premises of plaintiff to stock of all kinds; that 
plaintiff aided in keeping up the fence and caused some rails 
to be put upon that part situate on land owned by Lionberger. 

The court, at the instance of defendants, instructed the 
jury as follows: “If the jury believe from the evidence that 
Lidnberger, the vendor of Seat, merely (when he was owner 
of the land sold to Seat) gave the plaintiff license to join 
fences with him, and afterwards sold the land on which the 
fence was situated to the defendant Seat, said sale was a 
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revocation of the license given by Lionberger to Houx, the 
plaintiff; and the defendant Seat or his agents had a right to 
take away or remove said fence ; and the jury must find for 
the defendants. 2. If Lionberger sold the land upon which 
the fence stood to Seat without any notice to Seat of the 
agreement between him and Houx, then Seat was not bound 
by any such agreement and could remove the fence at any 
time.” 

The jury found a verdict for defendants. 

Draffin, for plaintiff in error. 

I. The fence was established as a boundary line between 
Houx and Lionberger. The agreement to constitute the fence 
a division line was not required to be in writing by the stat- 
ute of frauds. If good as between Houx and Lionberger for 
the purpose of creating a division fence, purchasers from 
them would be bound. (Taylor & Mason v. Zepp, 14 Mo. 
482; 16 Mo. 276.) 


Douglass and Hayden, for defendants in error. 


{. The understanding between Houx and Lionberger was a 
mere license to Houx. There was no dispute between them 
as to the true line of boundary. There are no facts upon 
which an estoppel could be worked. The fence was situated 
entirely upon land belonging to Lionberger. (11 Mass. 294; 
3 Kent Com. 438.) Taylor v. Zepp can not be applied to this 
case. The instructions given at the instance of defendants 
contained the law of this case. A license is revocable at any | 
time. It may be revoked expressly or by implication. It 
was revoked in this case by the sale to Seat. The defendants 
had no notice of the agreement between the plaintiff and 
Lionberger, and the jury so found. Besides, the sale to Seat 
operated a revocation of the license. 


Scort, Judge, delivered the opinion of the court. 


The instructions given by the court properly declared the 
law of this case. The license of Lionberger to the defen- 
dant to join fences with him was revocable. The subsequent 
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sale of the land was a revocation of this license granted by 
Lionberger, and the defendants had a right to remove their 
fence. The defendants do not appear to have had any notice 
of the agreement between Lionberger and Houx. No men- 
tion was made of it in the deed from Lionberger to the de- 
‘fendants, nor were they in any way bound by it. It does not 
appear that any injury was suffered by the plaintiff in conse- 
quence of the act of the defendants. (Munford v. Whiting, 
15 Wend. 380.) The other judges concurring, the judg- 
ment will be affirmed. 





DELINGER’S ADMINISTRATOR, Plaintiff in Error, v. HiceIns, 
Defendant in Error. 


1. A sheriff’s return of process, regular on its face, is conclusive upon the 
parties to the suit; its truth can not be controverted by answer or other- 
wise in the suit in which it is made. 

2. After a-defendant has appeared and obtained time to answer and has an- 
swered, it is too late to object to the sufficiency of the return of service of 
process. 


Error to Cole Circuit Court. 


The facts are sufficiently set forth in the opinion of the 
court. 


Parsons, for plaintiff in error. 


I. The appearance of defendant and his asking leave to file 
his answer was a waiver ef all defects in the writ or return. 
(1 Comst. 227.) The filing of the answer in accordance with 
the leave granted was unquestionably a cure of all defects in 
the sheriff’s return. (Withers v. Rodgers, 24 Mo. 341; 
Powers v.. Bowden, 13 Mo. 154.) 

II. Although the issue tendered by the defendant’s an- 
swer was immaterial, he having rested his case upon it and 
the jury having found against him, and he failing to move to 
set the verdict aside, he is now precluded from objecting to 
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the ruling of the court or the verdict of the jury upon the 
trial of the issue tendered by him. 

III. But one trial by jury was contemplated by the prac- 
tice act, and the defendant is not allowed to plead, first, to 
the jurisdiction and have that isssue tried, and afterwards 
answer to the merits and call another jury. After filing his 
answer, he is presumed to have waived all other defences not 
contained therein, and to have admitted all the allegations of 
the petition not controverted by his answer, except the defen- 
ces specially excepted by the statute. The allegations of the 
plaintiff’s petition standing thus admitted, it was the duty of 
the court to have let in the evidence offered by the plaintiff 
to prove the value of the hire of the slaves, so as to have been 
advised either by the finding the fact by the jury or of itself 
as to what relief should be rendered the plaintiff. The court 
erred therefore in excluding the evidence. After the verdict 
of the jury, the court should have rendered judgment for the 
plaintiff on the whole case. But the court, instead of so do- 
ing, committed manifest error in quashing the return and 
dismissing the suit. That a plaintiff, after recovering a ver- 
dict on the issues tendered by the defendants and with that 
verdict standing unobjected to, should be turned out of court 
for an alleged defect in the service of the original summons 
and his suit dismissed, is an anomaly in the law, at least to 
the younger members of the profession. The plaintiff was 
right in standing upon his case and in refusing to waive his 
rights by asking for an alias writ. 


Gardenhire, for defendant in error. 


I. It will hardly be contended that the service was suffi- 
cient. The statute expressly required the service to be by 
reading the writ to the defendant and delivering to him a 
copy of the petition, or by delivering him a copy of the peti- 
tion and writ. (R. C. 1855, p. 1223, sec. 7.) The return 
shows the delivery of neither. 

II. The statute provides that when the defendant is a 
resident of the state, suit shall be brought against him either 
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in the county within which he resides, or within the county 
in which the plaintiff resides and the defendant may be 
found. (R. C. 1855, p. 1220, sec. 1.) The court then had 
no jurisdiction over him unless the plaintiff found him in his 
county, and he could only find him by the sheriff, and prove 
the finding by a proper return when such finding was directly 
put in issue by an answer to the jurisdiction. That such 
answer was proper is plainly shown by the statute. It pro- 
vides that the defendant may demur to the petition when it 
appears upon the face thereof that the court has no jurisdic- 
tion ; and when it does not so appear, objection may be taken 
by way of answer. (R. C. 1855, p. 123, secs. 6,10.) Now 
in this case the want of jurisdiction did not appear upon the 
face of the petition, but it resulted from the fact that the 
plaintiff did not find the defendant in his county—a finding 
made absolutely necessary by statute to give jurisdiction. 
Judgment ought therefore to have been rendered for defen- 
dant on the issue joined; but as it was not, the judgment af- 
terwards rendered for him, on his motion to quash, the record 
plainly shows is for the right party. 

III. Answering to the jurisdiction was no waiver of defen- 
dant’s right to object to the sufficiency of the return. A plea 
to the jurisdiction, both under the old law and the new, is the 
first known in the order of pleading. (1 Chitty’s Pl. 4401.) 
It waived nothing because there is nothing prior to it to 
waive. 


RicHARDSON, Judge, delivered the opinion of the court. 


The writ in this case was issued August 23, 1856, to the 
sheriff of Cole county, and was returnable to the next term, 
in February. At the adjourned February term, in May, 
1857, leave was given to the defendant to answer thirty days 
before the next term, and on the 28th of July following an 
answer was filed. The answer purports to state matter only 
in abatement. It avers that at the commencement of the 
suit the plaintiff was a resident of Cole county and the de- 
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fendant a resident of Pettis county, and that he was not found 
in Cole county at the commencement of the suit nor since 
then. The issue as to the jurisdiction of the court, which it 
was assumed was presented by the answer, was tried by a 
jury, and the verdict was for the plaintiff. Afterwards, at 
the same term, the defendant filed a motion to quash the 
sheriff’s return, which motion was sustained, and the plaintiff 
refusing to ask for an alias summons, the suit was dismissed. 
If neither of the parties had resided in Cole county—no mat- 
ter what the officer’s return had been, provided it has been 
in proper form—the objection to the jurisdiction could only 
have been presented by an answer; but the defendant con- 
ceded that the plaintiff resided in Cole county, and, no mat- 
ter where he resided, the jurisdiction of the court attached, 
provided the summons was properly served and it appeared 
by the return that the defendant was found in Cole county. 
The question then was resolved into the sufficiency of the 
return. If the return was defective, it should have been 
quashed on motion before there was a general appearance, 
and then the plaintiff could have taken an alias or dismissed 
his suit. But if the return showed that the defendant was 
found, and was otherwise regular on its face, it eould not be 
contradicted in this suit by answer or otherwise. (Page v. 
Hallowell, 24 Mo. 590.) 

The answer presented immaterial issues. That the defen- 
dant resided in Pettis made no difference, if he was found in 
Cole; and, if the return stated that he was so found, the fact 
could not be disputed, and the only remedy was by an action 
against the sheriff for a false return. 

It is too late to object to the return on a summons after a 
defendant has appeared and obtained time to answer, and 
afterwards answers either to the merits or in abatement. The 
objection, in proper form, to the sufficiency of a return, should 
be the first step taken by the defendant in a cause. 

The other judges concurring, the judgment will be re- 
versed and the cause remanded, with leave to the defendant 
to answer to the merits. 
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Harrison, et al., Respondents, v. Davis, Appellant. 
1. Judgment affirmed because no bill of exceptions is filed. 
Appeal from Callaway Circuit Court. 


Ansell, for appellant. 
Jones and Hayden, for respondents. 


Scort, Judge. There being no bill of exceptions preserved 
in this cause, there is nothing on which the difficulties and 
questions suggested by the appellants can be properly pre- 
sented to this court. The other judges concurring, the judg- 
ment will be affirmed. 


Mauro, Circuit Attorney, v. BurrincTon, Auditor of Public 
Accounts. 


1. The “act to regulate the fees of the circuit attorney of the eighth judicial 
circuit,”’ approved March 1, 1851, (Sess. Acts, 1851, p. 216,) is an act spe- 
cially applicable to St. Louis county within the meaning of section 23 of the 
act concerning the revised statutes, approved December 6, 1855, (R. C. 
1855, p. 1027,) and, consequently, it was not repealed by the act regulating 
fees contained in the revised code of 1855. (R. C. 1855, p. 756.) 


Application for a Mandamus. 


The facts sufficiently appear in the opinion of the court. 
Parsons, for the petitioner. 


I. The general fee law of 1855 did not repeal the act of 
1851. The act of 1855 provides that the fees of circuit at- 
torneys shall be as therein specified “ unless in cases where it 
is otherwise directed by law.” The act itself seems to con- 
template exceptions. The act of 1851 is not of a “ public, 
general and permanent nature” within section 20 of the act 
concerning the revised statutes. It is an act specially appli- 
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cable to St. Louis county, and retains its vitality by virtue 
of section 23 of the act of 1855 concerning the revised stat- 
utes. The act of 1851 is not repugnant to the act of 1855. 
It is not therefore repealed by implication. (Dwarris on 
Statutes, 532; 5 Hill, 225; 2 Barb. 316.) 


Ewing, (attorney general,) for respondent. 


I. The act of 1851 is repugnant to the general fee law of 
1855. Itis a revision of the several acts on the same sub- 
ject, and by its terms applies to and provides uniform fees for 
all the circuit attorneys of the state. A subsequent statute, 
revising the subject matter of former ones and indirectly in- 
tended as a substitute for them, although it contains no ex- 
press words to that effect, must operate as a repeal of the for- 
mer acts; and it makes no difference in the controlling opera- 
tion of the later statute that it is general and the other spe- 
cial. (Smith, Com. 904; 1 Rich. 48, 154.) Section 23 of 
the act concerning the revised statutes does not except the 
act of 1851 from the operation of the general fee law. It 
embraces only such acts as are “ specially applicable”’ to St. 
Louis county or city eo nomine, and not such as apply to a 
municipal district or judicial circuit composed of St. Louis 
county. (Ludlow’s heirs v. Johnson, 3 Ohio, 694.) The law 
of 1851 is, in no proper sense of the words, “ specially appli- 
cable”’ to the city or county of St. Louis. It is also repugnant 
to the general law concerning costs. 


NapTon, Judge, delivered the opinion of the court. 


This is an application for a mandamus upon the auditor of 
public accounts ; and the only question is, whether the act of 
March 1, 1851, entitled “ An act to regulate the fees of the 
circuit attorney of the eighth judicial circuit,” is repealed by 
the general fee law in the revised code of 1855. We are of 
opinion that the act of 1851 is not repealed either expressly 
or impliedly. The 23d section of the act concerning the re- 
vised statutes (R. C. 1855, p. 1027) declares that “all acts 
and parts of acts, specially applicable to the city or county of 
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St. Louis, and in force at the commencement of the present 
session of the general assembly, and not repealed or modified 
by some act of the present session specially applicable to said 
county or city, shall be and the same are hereby continued in 
force.” We consider the act of March 1, 1861, as an act of 
this nature, substantially and to all intents and purposes an 
act specially applicable to St. Louis county. It is true that 
the name of the county is not recited in so many words, but 
the statutes, of which we take judicial notice, advise us that 
the eighth judicial circuit is limited to St. Louis county, and 
a law regulating fees in that circuit alone is an act entirely 
confined in its operation to St. Louis county. That a law of 
this special nature may remotely or indirectly affect the state 
treasury or the interest of citizens in other counties, does not 
make the act any the less a special law applicable only to St. 
Louis county. It is probable that all the local acts of this 
character may occasionally or uniformly operate, directly or 
indirectly, upon the whole state or its citizens, but this is not 
the test by which it is to be determined whether the law is 
local or not. 

Besides, there is no conflict between the general fee law 
and this special and local act. The general fee law indicates 
in terms that exceptions may be made by other acts. More- 
over, the general repealing clause of the statute (sec. 20) 
does not appear strictly applicable to this act of 1851. The 
act is not of a general, public and permanent nature, nor is 
it alluded to in the revision of the fee law. The other 
judges concurring, the mandamus is awarded. 


—_—_12¢0+— 


Doan et al., Defendants in Error, v. Hotty & Waker, 
Plaintiffs in Error. 


1. It is improper to join in the same petition a cause of action against A. and 
B. with one against B. alone. 

2. An interlocutory judgment rendered at the return term of a cause, in an 

action not founded on a bond, bill or note for the direct payment of money 

or property, can not be proceeded on to final judgment at such return term ; 
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if, however, such interlocutory judgment be rendered at a term succeeding 
the return term, it may be proceeded on to final judgment at the term at 
which it is rendered. Section 11 of article 12 of the act concerning prac- 


tice (R. C. 1855, p. 1280) relates only to the es of causes at the re- 


turn terms.* 

8. An action to foreclose a mortgage given to secure a promissory note is not 
an action founded on a bond, bill or note within section 11 of article 12 of 
the act regulating practice in civil cases (R. C. 1855, p. 1280); consequently 
an interlocutory judgment by default rendered therein at the return term 
can not be proceeded on to final judgment at such return term; an interloc- 
utory judgment by default, rendered at a term succeeding the return term, 
may be proceeded on to final judgment at the same term at which the de- 
fault is taken. 


Error to Andrew Circuit Court. 


This was a suit on a promissory note for $5,532.03 execu- 
ted by defendants, Henry T. Walker and Charles F. Holly, 
and also to foreclose a mortgage executed in behalf of plain- 
tiffsK—the members of the firm of Doan, King & Co., the 
payees of the note—by Holly, one of the makers. At the 
April term, 1857, of the court—the return term—final judg- 
ment was rendered against defendants. This judgment was 
reversed at the July term, 1857, of the Supreme Court. (See 
report of case, 25 Mo. 357.) At the October term of the An- 
drew circuit court, the defendants having failed to answer, 
judgment by default was rendered against the defendants. 


Loan, for plaintiff in error. 


A. H. Vories, for defendants in error. 


Scott, Judge, delivered the opinion of the court. 


This case is reported in 25 Mo. 857. When here it was 
reversed for reasons stated in the opinion. The cause is 
again here with the errors in the proceedings for which there 
was heretofore a reversal of the judgment. 

It is now made a ground for the reversal of the judgment 
that the action not } founded upon a bond, bill or note 





* See section 1 25 of “an act to establish a land court in St. kawn one ona 
for other purposes,” (R. C. 1855, p. 1595.) —[Rep. 
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for the direct payment of money or property, a judgment by 
default could not be proceeded on to final judgment at the 
term during which it was taken. (Sec. 11, art. 12, R. C. 


"1855, p. 1280.) The judgment in this case was reversed for 








the reason that there was a misjoinder of action. It was 
both a suit on a note and a suit for the foreclosure of a mort- 
gage, with not the same parties to both suits. A proceeding 
to foreclose a mortgage is not one of those actions in which 
the law contemplates that a judgment by default should be 
proceeded with to final judgment at the return term. It has 
been holden that where an action, which can be tried at the 
return term, is joined with an action which can only be tried 
at the second term, the trial of neither cause of action can 
be had at the first term. (Watson v. Walsh & Patterson, 
10 Mo. 454.) When this cause was here at the last term, it 
was not necessary to determine whether the judgment by de- 
fault could be proceeded with to final judgment, as the time 
had elapsed within which that objection could be made. The 
section, to which there has been a reference, relates only to 
a disposition of causes at the return term. In some cases 
final judgments are to be had at that term; in others final 
judgment can not be taken earlier than the term next after 
the return term. The statute did not intend to interfere with 
judgments by default taken at any other time than during the 
return term. The bare reading of the sections in relation to 
this matter is enough to satisfy one that such is its object. 
It is designed to restore in some measure the practice, which 
prevailed in this state before the act of 1849, of making the 
term next succeeding the return term the trial term in all 
other actions than those founded on bonds and notes for the 
direet payment of money or property. As by the present 
practice a plea or answer must be verified, and as there were 
cases in which no just defence existed to the action, and it 
was nevertheless deemed politic by the legislature that some 
indulgence should be extended to the defendants in such 
cases, they were permitted to let a judgment by default go 
against them at the return term, as they could not swear to 
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term. If it is rendered at any other term 


the law designed, and it matters not how 


and remanded. 


majority of the court has given to the 11th 


—_1e¢0e+—— 


Gardenhire, for defendant in error. 


the facts. For this omission the judgment 


1849. The other judges concur. 
13—vVOL. XXVI. 





a defence ; and the indulgence is then obtained by postpon- 
ing the maturing of the default into a final judgment until 
the next succeeding term. Defaults taken at any other term 
are not within the reason of the law. In the cases within 
the purview of the statute the law is satisfied if a final judg- 
ment is not rendered against the defendant at the return 


the statute inter- 


poses no delay in ripening it into a final judgment, as the 
defendant has had an indulgence of one term, which is all 


that indulgence 


was obtained. It is sufficient that the party has had it. 
Judge Napton concurring, the judgment will be reversed 


RicHARDSON, Judge. I am in favor of reversing the judg- 
ment, but I do not concur in the construction which the 


section of article 


12 of the practice act. (R. C. 1855, p. 1280.) 


Parsons, Plaintiff in Error, v. Curry, Defendant in Error. 


1, Judgment reversed for want of a finding of the facts. 


Error to Cole Circuit Court. 


Parsons and Edwards, for plaintiff in error. 


RicHarpson, Judge. This cause was tried by the court 
without a jury and the record does not contain the finding of 


must be reversed 


and the cause remanded. It may be observed that this re- 
quirement only applies to suits brought under the act of 
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Grorce, Plaintiff in Error, v. WiLLiAMson, Defendant in 
Error. 


1. A conveyance made in fraud of creditors is valid as against the grantor and 
his heirs ; it can not be impeached by his administrator. 

2. A county or probate court has no jurisdiction, in such case, on the applica- 
tion of the administrator, though made at the instance of creditors, to order 
a sale of the land for the payment of debts. 

3. Where a conveyance is made in fraud of creditors, they, or any one of 
them, may in an equitable proceeding have the same set aside. The cred- 
itor who first files his petition obtains thereby, it seems, a priority and is 
entitled to be first paid from the proceeds of the sale, if a sale is decreed. 


Error to Callaway Circuit Court. 


Jones and Hayden, for plaintiff in error. 


The county court had power to order the sale of real estate 
for the payment of debts, and whether the decedent may or 
may not have made a conveyance of his land in his lifetime, 
or whether such conveyance was valid or void, is not a ques- 
tion for the county court to determine, as they, simply to 
satisfy the demands of creditors, order a sale of all the inter- 
est which the intestate had in the land which could be sub- 
jected to the demands of creditors. It is insisted that the 
same power exists in the county court to order a sale of real 
estate, where there has been a prior voluntary conveyance, as 
in the familiar case of a voluntary conveyance by last will, in 
which latter case there can be no question of its jurisdiction. 
In the first case, as well as the other, the conveyance is void 
as to the demands of creditors, and as to them the title to the 
land still remains vested in the grantor. Such being the 
case, the right, title and interest, both of property and posses- 
sion, was vested in the decedent Williamson at the time of 
his death, and he had such an interest as could be sold for 
the payment of his debts. It is conceived that the only ques- 
tion for decision is with reference to the power of the county 
court to order a sale of real estate for the payment of debts, 
and, whether the order was made by creditors petitioning or 
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by the administrator petitioning in behalf of the creditors, the 
title would pass to the purchaser at such sale, and he could 
not be affected in a collateral proceeding. 

II. The question as to the right of the administrator to set 
aside or annul the conveyance of his intestate has no applica- 
tion to this case, and the error consists in placing George in 
the attitude of administrator, and supposing that this suit is 
instituted by him as administrator to set aside the sale, when 
the whole suit is based upon the fact that he is purchaser, and 
suing as such to remove acloud from his title. To show his 
right to purchase, see R. C. 1855, tit. Administration, sec. 
82, art. 3, p. 147. 

III. The subject matter of this suit is real estate and not 
personal property. Therefore, without reference to the ques- 
tion of the administrator’s right to set aside the conveyance 
of his intestate, it has never been contended that he can do 
so in case of real, estate, or that he could institute a suit for 
such purpose; and it is conceded that his acts would be 
wholly nugatory as he has no legal interest in the realty. 
The purchaser’s title to real estate under an order of sale 
from the county court receives its force and validity from the 
order of the court and not from any act of the administrator. 

IV. The county court is the only proper tribunal, under 
our system of laws, in which to settle and adjust the claims of 
creditors against the estates of decedents; and, under the 
provisions of our statutes regulating the pro rata distribution 
of estates in case of insolvency, it would be in direct contra- 
vention of the statute to allow a creditor to sue in a court of 
equity and thereby to obtain a lien and preference over other 
creditors. Hence a proceeding in the county court for the 
sale of the real estate for payment of debts was not only the 
proper but the express and peculiar remedy in such case, and 
is, as regards convenience, best and most wisely adapted to 
the speedy adjustment of small demands, and prevents the 
necessity of a resort to chancery, which would result—each 
creditor having an equal right to sue—in wasting the pro- 
perty in expensive and vexatious litigations. 
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Hardin, for defendant in error. 


I. The decedent Williamson had not such an estate in said 
lands as might be sold by the administrator under orders of 
the county court for the payment of the debts of decedent. 
(R. C. 1845, p. 78, § 1, 2; p. 84, $9; p. 525, §2.) To 
subject these lands to the debts of decedent is the remedy of 
the creditors and not of the administrator. 

II. The deed from decedent to defendant is valid until 
questioned by creditors of decedent and those in privity with 
them in the manner provided by law. (McLaughlin v. Mc- 
Laughlin, 16 Mo. 242; Criddle’s Adm’r v. Criddle, 21 Mo. 
522; 4 Blackf. 141; Roberts on Fraudulent Conveyances, 
590, note; Brown v. Finley, 18 Mo. 375.) This was the law 
in New York till changed by statute. (Osbourne v. Moss, 7 
Johns. 160; 2 Hill, 185; 10 Paige, 218.) 

III. If the above positions be erroneous, then the demur- 
rer was properly sustained for the reason that there was a 
defect of parties in this that the creditors of decedent are not 
parties to this suit. (Brockman v. Bowman, 1 Hill, 338.) 


Napton, Judge, delivered the opinion of the court. 


The administrator of the estate of Thomas Williamson, at 
the instance of the creditors, applied to the county court of 
Callaway county for an order to sell the real estate of the 
deceased for the payment of his debts, the personal property 
having been exhausted. Among other tracts of land desired 
to be sold, the administrator represented that a certain tract, 
describing it, had been conveyed by the deceased in his life- 
time to his daughter, and that this conveyance was fraudu- 
lent and void as against said Williamson’s creditors. The 
county court made the order. The land in question was sold 
in the usual way, and the administrator became the pur- 
chaser. He then filed his bill in the circuit court against the 
daughter of Williamson, setting out the facts above stated, 
and praying the court to set aside the conveyance to the said 
daughter and decree the title to the land in the plaintiff. 
There was a demurrer to the bill, which was sustained. 
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In our opinion the demurrer was properly sustained. The 
conveyance of Williamson, however fraudulent against his 
creditors, was valid against him and his heirs. At his death 
the land constituted no part of his estate, nor could the ad- 
ministrator, who .represented his interests, undertake to set 
it aside; nor had the county court any jurisdiction over the 
matter. The sale therefore under the order of the county 
court conveyed no title. 

Where a fraudulent conveyance is made, the creditors ors 
any one of them may file a bill in equity to have the same set 
aside ; and in such cases it seems to be the better opinion 
that the creditor who first files his bill obtains a priority, 
and is entitled to be first paid from the proceeds of the sale, 
if a sale is decreed. (4 Blackf. 145.) 

Such has been substantially declared to be the law by sev- 
eral previous adjudications of this court, and whatever opinion 
I might entertain individually in relation to the policy or pro- 
priety of the course pursued in this case, its illegality is too 
well settled to be now sanctioned without a change of legisla- 
tion. (Brown v. Finley, 18 Mo. 375.) 

The other judges concurring, the judgment is affirmed. 


—_~+eee7——_. 


City oF BoonviLLe, Respondent, v. ORMROD’s ADMINISTRATOR, 
; Appellant. 


1. Where proceedings are instituted to condemn and appropriate private pro- 
perty to public uses, notice thereof should be given to the owner of such 
property. 

2. Notice of such proceeding given to an administrator will not be notice to 
the heirs; notice must be given to the heirs. 

3. The city of Boonville instituted proceedings under its charter to condemn 
real estate belonging to an intestate’s estate, and notice of such proceed- 
ings was given to the administrator and not to the heirs ; Ae/d, that the pro- 
ceedings were invalid for want of notice to the heirs. 


Appeal from Cooper Circuit Court. 


This was a proceeding instituted in behalf of the city of 
Boonville under its charter for the purpose of opening and 
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extending Chestnut street in said city over real estate belong- 
ing to the heirs of Joseph Ormrod, deceased. A summons 
was issued for a jury of freeholders to assess the damages 
and benefits. Notice of the proceeding was given to John M. 
McCutchen, administrator of said Joseph Ormrod, deceased. 
The jury viewed the premises, and assessed the sum of $200 
as damages to the estate of Ormrod. The administrator ap- 
pealed to the circuit court. The jury assessed the damages 
at $250. Judgment was rendered accordingly. The admin- 
istrator moved the court to set aside the verdict and dismiss 
the proceeding, on the ground that the heirs of Ormrod had ‘ 
never received notice thereof. The court overruled the 
motion. 

Douglass and Hayden, for appellant. 

I. Ormrod’s heirs and not his administrator were the par- 
ties interested in the land. Notice should have been given. 
The administrator was the only party notified ; he was the 
only party that appealed, as appears from the entry on the 
mayor’s docket. The recital in the appeal bond could not 
make the heirs parties. To condemn private property with- 
out giving the owners notice would be a gross abuse of the 
right of eminent domain. 

Draffin and Hutcheson, for respondent. 


I. The proceeding was conducted in strict conformity to 
the charter of the city of Boonville. (See Sess. Acts, 1839, 
p- 297, § 18; Sess. Acts, 1847, p. 183.) The owners were 
parties to the proceeding. They made themselves such by 
taking an appeal to the circuit court. The administrator 
could not take the appeai because he could not make the ne- 
cessary affidavit. The party must swear that he is injured by 
the judgment. The administrator had no interest in the land 
condemned. The owners took the appeal through the admin- 
istrator as their agent. 


Scorr, Judge, delivered the opinion of the court. 


This was a proceeding on the part of the plaintiff to con- 
demn for public use lands belonging to the estate of Joseph 
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Ormrod, deceased. Notice of the intention to take such steps 
was given to John M. McCutchen, administrator of Ormrod, 
but none was served on the heirs of the deceased. 

In order to ascertain who are the parties to a legal pro- 
ceeding we look in the record for those who have been served 
with notice or who appear and defend. The respondent 
seems to have been aware of the necessity of giving notice 
to those whose rights were to be affected, but, while acknow- 
ledging this necessity, gives the notice to one who is in no- 
wise interested. It is not seen how McCutchen, as adminis- 
trator, could be made a party to a proceeding affecting the 
rights of the heirs of his intestate. It does not appear that 
he was empowered to act as their agent, and if he was, the 
notice should not be to him but to the heirs. From the re- 
cord it does not appear that they had any notice. The unau- 
thorized use of their names in the bond of McCutchen, who 
actually took the appeal and who alone had notice, could not 
affect them. The constitution may not require notice to be 
given of the taking of private property for public use, yet 
when the legislature prescribes a mode by which private pro- 
perty may be taken for such purpose, we will, out of respect 
to it, suppose that it did not contemplate a violation of that 
great rule, recognized and enforced in all civil governments, 
that no one shall be injuriously affected in his rights by a 
judgment or decree resulting from a proceeding of which 
he had no notice and against which he could make no defence. 
Nothing would so much impair that just self-respect arising 
from the ownership of pr®perty, fairly acquired, as the reflec- 
tion that it is swbject to be defeated by others without notice 
to the possessor. The times require that courts should be 
zealous in carrying out that great aim of government—the 
defence of men and their children in the enjoyment of pro- 
perty acquired by their diligence, toil and labor. No man 
can cherish a warm affection for a government that suffers 
others, without notice and behind his back, to seize and ap- 
propriate his property on occasions justified by no emergency. 
In a case in 15 Wend. 374, it was held that private property 
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could not be taken for public use without notiee of the pro- 
ceeding to the owner, but that it was competent to the legis- 
lature to direct the mode of giving such notice; and if the 
requirements of the statute in such cases should be complied 
with, it would be sufficient. The case of Corliss v. Corliss, 
8 Verm. 373, was one in a probate court, and it was remarked 
that notice is so essentially necessary that without it such 
proceedings are uniformly held to be void, except in cases 
where the statute has provided specific means of relief. So 
far has this principle been carried that such proceedings have 
frequently been adjudged void for want of notice, even where 
none was directed by statute. 

The fourth section of the act amendatory of the charter of 
the city of Boonville (Sess. Acts, 1847, p. 183) directs that 
if the parties can not agree upon a compensation, the mayor 
shall cause the same to be ascertained by a jury, &c. In the 
ease of Hinckley and others, 15 Pick. 448, a similar provi- 
sion in a statute providing for an agreement of the parties 
was held clearly to indicate that the legislature contemplated 
a notice to the party whose property was to be taken for pub- 
lic use. (See Angell on Highways, § 122.) 

Judge Napton concurring, the judgment will be reversed. 


—_+9¢0+—_ 


Brent et al., Plaintiffs in Error, v. Cops & wire, Defendants 
in Error. 


1. A. B., in the presence of his niece, a young lady living with her mother 
and attending school, requested a merchant to furnish goods to her and 
charge the same to him. Held, that goods purchased by her before the 
countermanding of the order were purchased upon the credit of the uncle 
and not of the niece ; that she would not be rendered liable therefor by rea- 
son of a revocation or countermand not communicated to her and of which 
she had no knowledge. 


Error to Cooper Court of Common Pleas. 


This was an action for goods alleged to have been sold 
and delivered to the defendant, Mary Beatty. During the 
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pendency of the suit, the defendant intermarried with John 
Cobb, who was thereupon made a party to the suit. 

The court, at the instance of defendants and against the 
objection of plaintiff, instructed the jury as follows: “1. If 
the jury believe from the evidence that the goods purchased 
by defendant were bought upon the credit of William L. 
White and by his consent, then the jury must find for the 
defendants. 2. No arrangement made between plaintiff and 
William L. White subsequent to the purchase of the goods 
can affect the rights of defendant or render her responsible 
for the same, unless she had notice of such arrangement and 
was a party to the same; and the jury are instructed that 
there is no evidence in this case of defendant’s having had 
any such notice.” The court also, at the instance of the de- 
fendants, gave the following instruction: “ 8. The pleadings 
admit an indebtedness from defendant to plaintiffs of seven 
dollars and twenty-five cents.” 

The court refused the following instructions asked by plain- 
tiffs: “‘ 1. If the jury believe from the evidence that the goods 
embraced in the account mentioned in the petition were sold 
and delivered by the plaintiffs at and for the prices therein 
mentioned, to Mrs. Mary Cobb, then the jury must find their 
verdict for the plaintiff and they may allow interest thereon. 
2. Although the jury may believe from the evidence that Wil- 
liam L. White authorized Mary Cobb to purchase of plain- 
tiffs goods, wares, &c., and have the same charged to him, he 
(White) had the right to revoke said authority at any time ; 
and if there was a revocation any goods purchased thereafter 
did not bind White. 3. If the jury believe from the evidence 
that the goods in question were purchased and credited to 
White as the agent of Mary Coob, and they further find, 
from the mutual transactions of the said Mary Cobb and 
William L. White, that she was the real purchaser, then she 
is responsible therefor and they must find for the plaintiffs. 
4. If the jury find from the evidence that White was the agent 
of Mrs. Cobb in the purchase of the goods in controversy, and 
the same was not known to plaintiffs in this suit at the time 
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the credit was given, they had in law the right afterwards to 
credit and charge the same to Mrs. Cobb, and to make a 
charge or transfer on their books for such purpose.” 

The jury found a verdict in behalf of plaintiffs for $7.25. 


Draffin, for plaintiffs in error. 


I. The goods in question were, in judgment of law, sold to 
defendant Mary Cobb. Even if part of the goods were in the 
first instance charged to White, yet if in point of fact the de- 
fendant made the purchase and received the benefit, she was 
liable as the real party to the contract. 


Stephens & Vest, for defendants in error. 


I. The goods were sold to Mary Beatty on the credit of 
White; she is not responsible therefor. If plaintiffs per- 
mitted the defendant to continue the purchase of goods 
under the belief that it was upon White’s credit, without in- 
forming her that White had revoked her authority so to pur- 
chase, then she is not responsible to them for any of said 
goods. (Story on Agency, p. 320 and cases cited; Smith on 
Contracts, 378 and notes.) 


Napton, Judge, delivered the opinion of the court. 


Under the circumstances of this case, we are satisfied that 
the verdict of the jury was right, and found under a correct 
exposition of the law by the court. 

The defendant was a young lady attending school in Boon- 
ville, and, at the request of her uncle, W. L. White—made in 
the presence of the merchant, about the time she commenced 
going to the school—she contracted an account for goods 
amounting to $168, beginning in May, 1853, and extending 
down to December, 1854. The plaintiffs were directed by 
White, in the presence of the defendant, to charge such goods 
as defendant might purchase to him, and they were so charged 
until the 21st of September, 1854. About this time White 
countermanded the order and directed the plaintiffs to charge 
defendant’s account to her and said he would no longer be 
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responsible therefor. This revocation was not communicated 
to defendant by the plaintiffs, nor is there any evidence that 
she had any information of this change of intention on the 
part of White, or change of credit on the part of plaintiffs. 
White lived at the house of defendant’s mother. 

The instructions asked by the plaintiffs are undoubtedly 
the law, but inapplicable to the facts of this case. Where a 
young lady attending school, by the express authority of her 
uncle communicated to her in the presence of the merchant, 
makes a bill of goods which upon its face is clearly within the 
authority both as to the amount and the character of goods 
furnished, a court is well warranted in holding that she is not 
responsible for the goods, and the circumstance that a private 
direction is subsequently given to the merchant to treat the 
account as the individual account of the lady can not and 
ought not to affect her responsibility. A young lady might 
feel no hesitation in contracting an account under such cir- 
cumstances, when at the same time, without such authority, 
a commendable sense of propriety would have prompted her 
carefully to abstain from subjecting herself to any such per- 
sonal pecuniary responsibility. It was the duty of the ven- 
dor to have apprised her of the revocation of authority, if his 
intention was to hold her responsible for subsequent dealings. 
Besides, in this case, the defendant was living with her 
mother, and, in the absence of any express authority or pecu- 
liar circumstances, the presumption might reasonably be in- 
dulged that the seller looked either to the uncle or mother. 
The jury in this case found that the credit was given to the 
uncle. Judgment affirmed ; the other judges concur. 


—+eee,——_. 


THE State, Appellant, v. Hitron et al., Respondents. 


1. An indictment for a rescue should state the nature and cause of the im- 
prisonment of the person alleged to have been rescued ; it should also state 
whether the person from whom the rescue was made was a public officer 
or a private person. 


Se ar emer 
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2. If a rescue be made of a person in the custody of a private person, there is 
no offence unless the rescuer knows that the person in custody is under 
arrest for a felony or misdemeanor. 


Appeal from Macon Circuit Court. 


The following is the indictment, the quashing of which con- 
stitutes the error complained of: “The grand jurors for the 
state of Missouri, for the body of the county of Macon, upon 
their oaths present that Hamilton Hilton, Elijah Levitt, John 
Baker, John Davatt and William Owens, late of the said 
county of Macon, on the first day of March, in the year 1857, 
at, &c., did by force rescue one Christian Comfrey from Allen 
C. Gunter, by whom he was then and there held in custody 
for an offence other than a felony, against the peace and dig- 
nity of the state. 

“ And the jurors aforesaid, upon their oaths aforesaid, do 
further present that the said Hamilton Hilton, Elijah Levitt, 
John Baker, John Davatt and William Owens, on the day 
and year aforesaid, at the county of Macon aforesaid, did by 
force rescue and set at liberty one Christian Comfrey, who 
was then and there held in lawful custody for an offence other 
than a felony, against the peace and dignity of the state. 

“And the jurors aforesaid, upon their oaths aforesaid, do 
further present that the said Hamilton Hilton, Elijah Levitt, 
John Baker, John Davatt and William Owens, on, &c., at, 
&c., did assemble together with intent with force and violence 
to do an unlawful act, to-wit, to rescue one Christian Com- 
frey from one Allen C. Gunter, by whom he was then and 
there lawfully held in custody, and did then and there in a 
violent and turbulent manner, in furtherance of said purpose, 
rescue and set at liberty the said Christian Comfrey from the 
lawful custody of the said Allen C. Gunter, against the peace 
and dignity of the state.” 

Ewing, (attorney general,) for the State. 








RIcHARDSON, Judge, delivered the opinion of the court. 


The indictment for a rescue should state the nature and 
cause of the imprisonment of the person alleged to have been 
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rescued ; (1 Russ. on Crimes, 434;) and it should also state 
whether the person from whom the rescue was made was a 
public officer or a private person. (1 Hale P. C. 606.) For, 
whilst the custody of a person in the hands of a public officer 
would imply notice that the prisoner was lawfully held and 
the rescue would be at the peril of the party making it, the 
offence would not exist if the rescue was made from the cus- 
tody of a private person, unless the defendant knew that the 
prisoner was under arrest for a felony or misdemeanor. 

This indictment neither states the cause of the imprison- 
ment of Comfrey, nor whether Gunter was a public officer, 
nor, if a private person, that the defendants knew why he had 
Comfrey in custody. 

The indictment was properly quashed, and the other judges 
concurring, the judgment will be affirmed. 


TuE Srate, Defendant in Error, v. Porter, Plaintiff in Error. 


1. Counts for larceny and embezzlefment may be joined in the same indict- 
ment; and where they relate to the same transaction it is not error to re- 
fuse to compel the prosecutor to elect upon which count he would proceed. 

2. The words “ belonging to any other person,” in section 39 of article 3 of 
the act concerning crimes and punishments (R. C. 1855, p. 579), mean any 
other person than the officer, servant, &c., guilty of embezzlement. 

8. In an indictment founded on section 39 of article 3 of the act concerning 
crimes and punishments (R. C. 1855, p. 579), it is not necessary that the 
prosecution should prove by direct and positive evidence that the conversion 
charged is without the consent of a railroad corporation, the alleged master 
or employer. 

4. In an indictment founded on section 37 of the “ act to authorize the forma- 
tion of railroad associations and to regulate the same” (R. C. 1855, p. 480), 
it is not necessary to allege a neglect or refusal on the part of defendant to 
pay over on demand the moneys, &c., alleged to have been converted. 

5. In the case of an indictment against a ticket agent for embezzling funds be- 
longing to a railroad company it is competent for the prosecution to show 

the course of business pursued by the defendant and required by the rules 

of the company by introducing in evidence duplicate blank returng, used by 
the ticket agents of the company ; the prosecution is not bound in such case 
to resort to the blank returns actually filled up and transmitted by the de- 
fendant as ticket agent to the treasurer of the company. 
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6. It is not error to permit a witness for the prosecution to be recalled and re- 
examined after the evidence on the part of the prosecution and also on the 
part of the defence is closed. 


Error to Cole ‘Circuit Court. 


This was an indictment against James J. Porter for larceny 
and embezzlement as the agent of the Pacific Railroad. The 
indictment contained three counts; one for embezzlement, 
framed on the 39th section of article 3 of the act concerning 
crimes and punishments (R. C. 1855, p. 579) ; one for larceny, 
on section 25 of article 3 of said act, and the third for em- 
bezzlement, on section 37 of the act concerning railroad cor- 
porations (R. C. 1855, p. 430). 

The defendant moved the court to quash the first and third 
counts of the indictment. The motion was overruled. The 
defendant then moved the court to require the prosecution to 
elect the count of the indictment upon which the defendant 
should be tried. The court refused the motion. 

During the progress of the trial the court admitted in evi- 
dence, against the objection of defendant, a blank form for a 
ticket agent’s return. These blanks read as follows: 

“N. B. Agents are required to remit to the treasurer daily 
all moneys received by them on account of the company, de- 
ducting only the amount paid for expenses or freight for- 
warded. 

“ Pacific Railroad, station, 185—. Samuel 
Copp, jr., treasurer. Sir:—The receipts of this office this 
day have been as follows, viz: For freight and charges on 
goods received and on goods forwarded, including extra bag- 
gage, storage and interest, @——; from passengers, as per 
report No. to general ticket agent, $——-; total, 3. 
I hand you herewith cash to balance. 

[Signed] , Agent.” 

The evidence showed that the blank receipts or returns 
filled up by defendant Porter and transmitted to the treasu- 
urer of the company were similar to the above. 

After the close of the evidence on both sides and the in- 
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structions were agreed upon by the court, the court permit- 
ted the prosecution to recall witnesses and give additional 
testimony. Exceptions were duly taken. 


Parsons and Edwards, for plaintiff in error. 


I. The defendant could not be indicted for embezzling from 
the company, he being their agent. The words “ any other 
person” do not refer to the principal or employer. The first 
count is bad. 

II. The third count is like the first excepting that it does 
not charge embezzlement in terms, but a felonious conversion. 
It is insisted that this count is under section 39 of article 3 
of the act concerning crimes and punishments, and bad for 
a like reason as the first. To make the indictment good un- 
der the railroad act, it was necessary to allege a conversion 
and a demand and a refusal to account. Nor is the conver- 
sion in this case alleged to have been without the consent of 
the company. 

III. The blank return read in evidence was inadmissible. 


It did not appear that the blank had ever been in the custody . 


of the prisoner or that he had ever seen it. Nor did it ap- 
pear that the prisoner had ever adopted this blank. His re- 
turns were in the possession of the prosecution.» They should 
have been required to produce them as the best evidence of 
the form and substance of the returns the prisoner was in the 
habit of making. (1 Greenl. Ev. 99; 2 Cow. & Hill’s Notes, 
540; Commonwealth v. Kinnison, 4 Mass. 646.) 

IV. The first and second instructions given at the instance 
of the prosecution are erroneous. The same objections apply 
to them as to the first and third counts of the indictment. 
The fifth instruction is erroneous. It was necessary to show 
under the first count by positive proof, if attainable, that 
the conversion was without the assent of the employers, the 
Pacific Railroad Company. (Williams v. East India Co. 
3 East, 193, 201; 2 Cow. & Hill’s Notes, 423-4; Rex v. 
Rogers, 2 Camp. 654.) This was a material averment, yet 
no direct or positive evidence was introduced to support it. 
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Mr. McPherson, the president, did not swear that the conver- 
sion was without the consent of the company; nor was any 
officer having control of the funds of the company produced 
on the trial. The objection was not removed by the confes- 
sion of the prisoner. (People v. Hennessy, 15 Wend. 154.) 
The 25th instruction asked by defendant should have been 
given. 

V. It was too late, after the close of the testimony and the 
court had declared the law of the case, for the prosecution to 
offer other evidence in chief. 

VI. The 14th instruction should have been given. The 
jury were bound to know what kind of funds had been em- 
bezzled. Judgment could not be rendered for the conversion 
of funds unknown. | 

VII. There was no evidence except the prisoner’s confes- 
sions that any crime had been committed. 


Ewing, (attorney general,) for the State. 


I. It was not necessary to allege in the third count of the 
indictment the non-assent of the Pacific Railroad Company. 
(1 R. C. 1855, p. 480.) 

II. A motion does not lie to quash an indictment for a 
felony. (State v. Rector, 11 Mo. 28; State v. Smith, 16 Mo. 
550; 1 Chitt. Crim. Law, 300.) 

III. The motion to require the prosecution to elect on 
which count they would proceed to trial was properly over- 
ruled. (R. C. 1855, p. 640; R. C. 1855, p. 1176; State v. 
Jackson, 17 Mo. 544; State v. Lenard, 22 Mo. 449; 3 Hill, 
160; Bailey v. Ohio, 4 Ohio, State R. 440.) 

IV. The blank forms of reports made by defendant, as 
agent of the Pacific Railroad, to the treasurer of the company 
were original and primary evidence. 

V. It was a matter of discretion with the court below to 
permit the State to. give further testimony after the defence 
had closed their testimony. (Rucker v. Eddings, 7 Mo. 115; 
Brown v. Burrows, 8 Mo. 26; 4 Binn. 198; 5 Binn. 489.) 
VI. The court committed no error in giving or refusing 
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instructions. (Huter v. State, 2 Mo. 135 ; Hawkins v. State, 
7 Mo. 192; Roscoe C. E. 41; Whart. C. L. 420.) 

VII. The words “belonging to any other person”? mean 
any person except the officer, agent, clerk, &c., embezzling. 
(People v. Hennessy, 15 Wend. 147; 2 Metc. 3438.) 

VIII. A demand and refusal of payment by defendant were 
not necessary before he could be convicted under the third 
count. 

IX. The offence was conclusively established by Felps’ tes- 
timony alone. It was equally well established by the confes- 
sion of defendant and the facts and circumstances corroborat- 
ing it. 


NaPTon, Judge, delivered the opinion of the court. 


Several points have been raised in this case which we will 
notice in their order. 

1. The refusal of the court to compel the prosecutor to 
elect upon which count he would proceed is one of the er- 
rors assigned. The indictment contains three counts—one 
for larceny and two for embezzlement. Of the latter, one 
count is framed upon a section of the general act concerning 
crimes and punishments, and the other on the 87th section 
of the railroad corporation act. (R. C. 1855, p. 430.) Our 
statutes contain some provisions on the subject which would 
seem to preclude all doubt about the propriety of the joinder 
of counts made in this indictment. The 23d section of the 
4th article of the act concerning practice in criminal cases 
(R. C. 1855, p. 1176,) says that “ counts for larceny and 
embezzlement may be joined in the same indictment.” The 
15th section of the 9th article of the act concerning crimes 


and punishments declares that upon an indictment for lar- 
ceny the defendant may be convicted of embezzlement ; and,. 


vice versa, that he may be convicted of larceny on an indict-. 
ment for embezzlement. If a defendant can be convicted of 
larceny where embezzlement only is charged in the indict- 
ment and may be convicted of embezzlement where the charge 
is larceny, it would seem to follow, without any express pro- 
14—VOL. XXVI. 
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vision such as is found in the 23d section referred to above, 
that counts on larceny and embezzlement could be joined. 

In point of law, however, and without reference to these 
statutes, it is not error to insert in the same indictment sev- 
eral distinct felonies, though committed at different times, 
provided they are of the same degree, and will admit-of the 
same legal judgment. If the several counts refer to differ- 
ent transactions, in point of fact, it is a matter of discretion 
with the court to compel the prosecutor to elect upon which 
count he will proceed, and the power ought to be exercised 
in cases where the offences are distinct and of a different na- 
ture and calculated to confound the defence. Where the 
offences are of the same character, differing only in degree, 
as, for example, forging a note, and publishing it knowing it 
to be false, the defendant may be tried upon both charges 
under the same indictment. It is usual to frame several 
counts, where only a single offence is intended to be charged, 
for the purpose of meeting the evidence as it may transpire 
at the trial; and in such cases the court will not compel the 
prosecutor to elect. 

All the counts in this indictment relate to the same tran- 
saction, and are framed on different sections of the statute to 
meet the evidence which the trial might elicit. The offen- 
ces charged are not repugnant, but will admit of the same 
judgment. (Wharton’s Am. Cr. L. 204; 1 Chitt. Cr. L. 
235 ; People v. Rynders, 12 Wend. 425; Wright v. The 
State, 4 Humph. 196.) 

2. The 39th section of article 3 of the act concerning crimes 
and punishments provides that if any clerk, servant, &c., 
shall embezzle, &c., without the assent of his master or em- 
ployer, any money, goods, &c., belonging to any other person, 
which shall have come into his possession or under his care 
by virtue of such employment or office, he shall be punished, 
&c. It is insisted that the words “ any other person” in this 
section mean any other person than the master or employer ; 
and consequently that embezzlement of money or goods be- 
longing to the master himself is not within the provision. 
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This section is substantially the same with the section of the 
New York code on the same subject, upon which the supreme 
court of that state passed judgment in the case of The Peo- 
ple v. Hennessy, 15 Wend. 150. These words are there ad- 
judged to mean any other person than the servant who is 
guilty of embezzlement. 

The section was designed to embrace the provisions of two 
English statutes on this subject, one of which (21 Hen. 8, 
ch. 7) makes embezzlement of the goods of the master felony, 
and the other (39 Geo. 3, ch. 85) punishes in the same way 
the embezzlement of the money or goods of third persons 
coming to the servant’s possession on account of or to the use 
of the master or employer. In combining or condensing 
these two provisions into one the phraseology has been made 
somewhat awkward, if not obscure, but it is obvious that any 
other construction than the one adopted in New York would 
defeat the principal object of the statute. The intent of the 
section is still apparent, and in borrowing this provision from 
another code the legislature may be considered as adopting 
its settled interpretation. 

3. The 5th instruction given for the prosecution was as 
follows: “It is not necessary that the State should prove by 
direct and positive evidence that the conversion (if they find 
that there was any such conversion) was without the consent 
of the Pacific Railroad Company ; it is sufficient if from the 
evidence the jury are satisfied that it was without such con- 
sent.” It is undoubtedly true that where, in offences like the 
one charged in this indictment, the prosecution attempts to 
establish the non-consent of the owner of property, the owner 
ought in general to be called ; but it is well settled that the 
testimony of the owner is not exclusively primary evidence 
of the non-consent. It may be inferred from circumstances 
attending the transaction. (2 Russ. 737 and cases there 
cited.) The case of Williams v. East India Co. 3 East, 193, 
does not conflict with this rule. In that case it became im- 
portant to establish a notification to the agents of the ship- 
owners of the inflammable character of some goods put on 
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board their vessel by the company ; and the company’s agent, 
whose duty it was to have apprised the ship’s officers of this 
circumstance, was not called upon the question of notice, and 
no necessity was shown for resorting to secondary evidence. 
In the present case it is obvious that the only proof attaina- 
ble of the non-consent of the Railroad Company must be of a 
circumstantial character. The president of the company was 
examined, but neither he nor the treasurer nor any other offi- 
cer had any authority to consent to such misappropriations of 
the company’s funds as were charged upon the prisoner. No 
nearer approach to direct testimony would have been made 
by calling the treasurer, unless it could be shown that this 
officer was invested, by the charter or by-laws of the company, 
with some power to permit appropriations of the funds, such 
as were sought to be established in this case ; and there was 
no pretence that any such authority existed. 

4. The third count is based upon the 37th section of the 
act concerning railroad corporations (R. C. 1855, p. 430), 
and it is alleged that the count, is defective in not averring 
a demand on the part of the company and a refusal to pay 
over on the part of the defendant. A demand and refusal con- 
stitutes no part of the offence, as an examination of the sec- 
tion will show ; they are merely evidence of it. Nor do we 
suppose that it was the intention of the act to make this the 
only evidence by which the offence could be proved, for it is 
not so declared. The evidence of demand and refusal is 
merely cumulative. The prosecution was not deprived o1 
any other mode of proof which was legitimate previous to 
the enactment of this provision. It was therefore unneces- 
sary to aver or prove a demand and refusal. 

5. The blank return read in evidence at the trial was ob- 
jected to on the ground that it was not the best evidence 
which was in the-power of the prosecution, as it did not ap- 
pear that the defendant had ever seen it or that it had ever 
been in his possession, and as it did appear that the prosecu- 
tion was in possession of the blanks which the prisoner had 
used and filled up. It is insisted that these latter should 
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have been produced. In the case of Rex v. Watson, 2 Stark. 
130, where it appeared that a number of placards had been 
printed, and the prisoner took twenty-five of them away from 
the printer’s, it was held that one of the remaining placards 
could be read in evidence without any preparatory proof as to 
the original manuscript or any notice to the prisoner to produce 
the copies he had taken. Bayley, Judge, said, that they are 
all originals—duplicate originals ; that one duplicate could be 
given in evidence without producing the other; that when a 
manuscript was printed all the printed copies became origi- 
nals ; the manuscript (as he expressed it) was discharged ; 
and as they were all from the same press they must all be the 
same. The printed form used in this case was merely to 
show the course of business pursued by the defendant and re- 
quired by the rules of the company in the discharge of his 
official duties as ticket agent. The copies of the printed 
forms containing these rules and returns, which he had filled 
up and transmitted to his employers, would have been no bet- 
ter evidence of the fact intended to be explained than the 
copy offered in evidence. They were all originals and proved 
to be duplicates. (1 Greenl. Ev. § 90.) 

6. Conceding that the corpus delicti must be established 
by proof other than the confessions of the prisoner, we are 
unable to perceive any ground upon which the verdict of the 
jury can be complained of by reason of the absence of testi- 
mony on this point. 

In cases of embezzlement, the proof of the corpus delicti 
must of necessity be of a circumstantial character; and the 
testimony of Phelps, taken in connection with other facts 
proved, may be considered as very strong, if not conclusive, 
corroboration of the prisoner’s confessions. 

7. In relation to the admission of testimony for the State 
out of its usual order, the case of Rucker v. Edwards, 7 Mo. 
9, is conclusive that this was not a matter of error. 

It is unnecessary to refer specifically to each instruction 
given or refused in this case. All the points of law arising 
on them, which have been insisted on here, will be found em- 
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braced in what has already been said relative to the testimony 
and the construction of the statutes on which the indictment 
was framed. There are other instructions refused, to the 
refusal of which formal exceptions were taken on the trial, 
but nothing has been said about them here, and the reason 
for their refusal will appear upon inspection. 

Judgment affirmed; the other judges concur. 





Asupy, Plaintiff in Error, v. Winston e¢ al., Defendants in 
; Error. 


1. During the pendency of a suit on a promissory note, the plaintiff, to se- 
cure a note executed by him in favor of one A., executed an instrument in the 
following form: | After recitals] “‘I do by these presents transfer, assign 
and set over to said A. all my right, title, claim and interest in and to said 
suit, or to such judgment as I may obtain against said W. in said suit, or so 
much thereof as may be sufficient to satisfy said note first above recited 
and I do hereby authorize C., my attorney in said suit, or the sheriff of said 
county, whenever said money shall be collected of said W., to pay over the 
same to said A. or so much thereof as shall be necessary to satisfy said 
debt.” Held, that this operated as an equitable assignment of the note sued 
on and gave to the assignee a right to control the suit; that W., having no- 
tice of the assignment, would have no right to compromise the suit without 
the consent of A. 

2. Where there is a misjoinder of causes of action any defendant may demur 
to the petition ; where, however, there is a joinder of improper parties as 
defendants, the defendant or defendants improperly joined can alone demur. 


Error to Cole ‘Circuit Court. 


This was an action instituted by Thomas T. Ashby against 
A. P. Dorris, William Kerr and G. B. Winston. Plaintiff set 
forth in his petition substantially that Dorris and Kerr, by 
their promissory note dated July 2, 1855, promised to pay 
plaintiff $743.22 one day after date; that said note is still 
due and unpaid; that before and on the 8th day of July, 
1855, Dorris had pending a certain suit against Winston 
founded on two promissory notes, amounting to between 
$1500 and $1600, executed in favor of said Dorris by Win- 
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ston ; that Dorris, in order to secure to plaintiff, Ashby, the 
payment of the above note for $743.22, made and executed to 
plaintiff a certain instrument of assignment ; that by the terms 
of said deed of assignment said Dorris transferred, assigned 
and set over to this plaintiff all his right, title, claim and in- 
terest in and to said suit, or to such judgment as the said 
Dorris might obtain against said Winston in said suit, or so 
much thereof as might be sufficient to pay off and satisfy said 
note due this plaintiff; that said deed of assignment author- 
ized M. M. Parsons, the then attorney of said Dorris in the 
suit against Winston, or the sheriff of Cole county, whenever 
the said money should be collected of said Winston, to pay 
over the same to this plaintiff, Ashby ; that Winston had full 
knowledge of this assignment ; that plaintiff took the assign- 
ment by the advice of said Winston ; that Winston afterwards 
compromised said suit with Dorris, and paid the money to 
Dorris and had the suit dismissed without the knowledge or 
consent of plaintiff and in fraud of his rights; that Dorris & 
Kerr are, and were at the time said compromise was made, 
insolvent. ‘ Plaintiff therefore asks judgment against the 
said defendants, Dorris, Kerr and Winston, for the amount 
of said note hereto annexed and interest, and for such other 
and further relief as he may be entitled to in the premises.” 

Dorris and Kerr answered, admitting their liability on the 
note, but setting up an offset in a small amount. Winston 
demurred on the grounds that there was a misjoinder of par- 
ties defendant ; that there was a misjoinder of causes of ac- 
tion ; that the petition does not show a cause of action. This 
demurrer was sustained. 


Parsons and Adams, for plaintiff in error. 


I. The assignment by Dorris to plaintiff was legal and valid 
both in law and equity and could be enforced. (Parsons on 
Contracts, 196 ; Chitt. on Cont. 628-9; Morton v. Naylor, 1 
Hill, 583 ; Walker v. Mauro, 18 Mo. 564.) 

II. The petition contains only one object ; that is the re- 
covery of the plaintiff’s debts due by Dorris and Kerr, and 
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for which Winston became liable by the assignment, with his 
advice and consent, by Dorris. Dorris and Kerr being the 
original debtors to plaintiff, in order to recover against Win- 
ston it was essential that they should be made parties in order 
to determine whether any debt existed with which Winston 
could be charged. They, as appears from their answers de- 
nying the amount of the debt by pleading set-off, had an inter- 
est in the controversy adverse to the plaintiff, and were there- 
fore necessary parties to the complete settlement of the con- 
troversy. (R. C. 1855, p. 1218, sec. 4; Varrick v. Smith, 
5 Paige, 160 ; Story’s Kq. Pl. 300, 314; Edwards on Parties, 
79, 80, 81.) Ifon the trial it had appeared that Davis and 
Kerr were not necessary parties, the court had the power then 
to strike them out and render judgment against Winston. 

III. The, court below could not sustain the demurrer on 
the ground that Winston, the party demurring, was not a 
necessary party. He was the real party. If Dorris and Kerr 
were improperly joined, it did not lie in his mouth to demur 
for them. They waived the question by answering. (R. C. 
1855, p. 1231.) 


Morrow, Edwards and Ewing, for defendants in error. 

The petition is multifarious. The cause of action against 
Winston is different from that against Dorris and Kerr, and 
can not be joined in the same suit. (Robinson v. Rice, 20 
Mo. 229; Alexander v. Warrdull, 17 Mo. 231.) There is no 
error in rendering judgment on the demurrer as to Winston. 
(See Lyon v. Page, 21 Mo. 107.) The demurrer ought to 
have been sustained as to Winston. There was clearly mis- 
joinders of causes of action and of parties. Dorris and Kerr’s 
liability was upon direct promise in writing. If Winston is 
liable at all, which he denies, from the face of the pleading 
issue is upon an implied promise no way connected with the 
original promise from Dorris and Kerr to Ashby. 


RICHARDSON, Judge, delivered the opinion of the court. 


_The instrument of writing executed by Dorris to the plain- 
tiff operated as an equitable assignment of the notes men- 
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tioned in it, and carried with it the right of the plaintiff to 
control the suit and to take the fruits of the judgment when 
obtained to the extent of satisfying the debt owing by Dorris 
and Kerr; and if Winston had notice of the plaintiff’s in- 
terest he was bound to treat him as the real owner, and had 
no right to compromise the suit without the plaintiff’s con- 
sent. Only one cause of action is disclosed in the petition. 
It is alleged that Winston, with full notice and in fraud of 
the plaintiff’s rights, compromised the suit and paid the 
money to Dorris; and this allegation, in connection with the 
averment that Dorris and Kerr are insolvent, makes it appa- 
rent that the real controversy is with Winston. 

The prayer for judgment against all the defendants does 
not determine the character of the action ; for, as the form 
of the action must be determined by the matter set forth in 
the petition and not by the name which the plaintiff may give 
it, so the plaintiff is not limited, where there is a defence, to 
the relief asked in the petition; but the court may grant any 
relief consistent with the case made and embraced within the 
issue. (R. C. 1855, p. 128, sec. 12.) 

When several causes of action are improperly united, any 
defendant may demur; but when the objection arises on the 
face of the petition that there is a joinder of improper parties 
as defendants, it can only be raised by the demurrer of the 
party improperly joined. (Story Eq. Pl. § 287; see Pinck- 
ney v. Wallace, 1 Abbot P. R. 82.) Winston and Dorris 
were proper and necessary parties to the suit, and neither of 
them therefore could demur for the misjoinder of Kerr. 

With the concurrence of the other judges, the judgment 
will be reversed and the cause remanded. 


-—-— +8 @e@+- 


THE State, Respondent, v. Ranpoupu, Appellant. 


1. After a justice of the peace having in charge the examination of a person 
under arrest upon a charge of crime issues his warrant of commitment and 
delivers the same to the sheriff, the prisoner can be discharged from custody, 
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on bail or otherwise, only by a court or magistrate authorized by law to is- 
sue writs of habeas corpus. Justices of the peace have no power to issue 
writs of habeas corpus. 

2. The committing justice can not approve a recognizance taken by another 
justice ; nor can a justice, who does not sit at nor assist in the examination, 
take a recognizance for the appearance of the prisoner. 


Appeal from Callaway Circuit Court. 


This was a proceeding by scire facias upon a forfeited re- 
cognizance alleged to have been entered into by Robert D. 
Randolph as principal, and Robert Randolph as security, con- 
ditioned for the appearance of the former at the October term, 
1854, of the Callaway circuit court. A demurrer to the scire 
facias was sustained. The supreme court reversed the judg- 
ment on the demurrer. (See 22 Mo. 474.) Robert Randolph, 
the security, then answered, alleging that after the examina- 
tion of Robert D. Randolph upon the criminal charge for which 
he was arrested, the justice of the peace, W. B. Tucker, be- 
fore whom the examination was had, required bail in the sum 
of $250, and issued a warrant of commitment and delivered 
the same to the sheriff; the sum required as bail was en- 
dorsed thereon; that after these proceedings, all of which 
were before said W. B. Tucker, were had, the defendant, the 
security, signed and acknowledged the bond sued on before a 
justice of the peace named Hook, who had not acted in the 
case and was not in any manner connected with the examin- 
ation and commitment of the accused ; that he, defendant, had 
never acknowledged or bound himself in a recognizance be- 
fore Tucker in the proceeding mentioned in the scire facias. 

The cause was tried by the court without a jury. The evi- 
dence adduced sustained the answer. The court found the 
facts as follows: “That Robert Randolph, jr., [Robert D. 
Randolph] was in the custody of the sheriff during his exam- 
ination before William B. Tucker, justice of the peace ; that 
he was to give bail in the sum of $250; that it was then 
night, and the sheriff held him in his charge until next day, 
when he presented his recognizance to Esquire Tucker, which 
was approved ; that the security, defendant in this case, did 
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not appear before Esquire Tucker, but that recognizance was 
sent to him; that he signed and acknowledged it before 
another justice, and it was then brought to Esquire Tucker for 
his approval, which he gave, but did not enter his certificate 
of the fact until some time after, when by permission of the 
court he did so. On this state of facts the court finds for 
plaintiff the amount of recognizance, $250.” 


Hardin and H. C. Hayden, for appellant. 


I. After the warrant of commitment had issued and was 
placed in the hands of the sheriff, no officer could bail the 
accused or take recognizance except one authorized to issue 
a writ of habeas corpus, which power is exclusively vested in 
judges of courts of record. (See R. C. 1845, p. 862, § 35.) 
Hook, the justice of the peace, having acquired no jurisdic- 
tion in the case, had no authority to take a recognizance. 
(State v. Randolph, 22 Mo. 480.) In the finding of the 
court it is said’ that the prisoner was in custody of the sheriff 
during his examination before the justice. This is an impro- 
priety in law, for during the examination the prisoner was in 
court, and after its close the justice issued a warrant of com- 
mitment consigning him to the custody of the sheriff. After 
its issuance and delivery it was beyond the power of the jus- 
tice to revoke or annul it, or by a verbal command to the 
sheriff to modify it; his jurisdiction over the case having 
ceased. 


Ewing, (attorney general,) for the State. 


I. The evidence supports the finding of the court and the 
finding supports the judgment. (Conrad v. Bennett, 22 Mo. 
166.) The endorsement by the justice, before whom the ex- 
amination was had, of his approval of the recognizance was 
not necessary to its validity. The omission to enter certif- 
icate of approval at the time was at most but an irregularity ; 
if any thing more, it was cured by the subsequent endorse- 
ment of the justice nunc pro tunc by permission of the court. 
If the act of Justice Hook was a nullity, it could not affect 
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the recognizance. The warrant of commitment was to have 
no effect until after the time allowed the prisoner to give his 
recognizance had expired. The justice, Tucker, complied 
with his duty in taking the recognizance and certifying it to 
the circuit court. 


RIcHARDSON, Judge, delivered the opinion of the court. 


It is a settled principle that a recognizance, to be valid, 
must be taken by a competent court or officer, under circum- 
stances warranted by law, “and for the performance of some 
act that the law allows to be secured in that way, and in the 
form prescribed for that purpose.” (22 Mo. 478.) 

After the justice had issued his warrant of commitment 
and delivered it to the sheriff, his authority over the subject 
was. exhausted, and the prisoner could only ‘be discharged 
from custody, on bail or otherwise, by a court or magistrate 
authorized by law to issue a writ of habeas corpus (R. C. 
1845, p. 862, § 35); and justices of the peace have no autho- 
rity to issue the writ of habeas corpus. (R. C. 1845, p. 556, 
sec. 2.) The party bound must appear before the officer who 
takes his recognizance, and the committing magistrate can 
not approve a recognizance taken by another officer. 

The justice then who took the recognizance had no author- 
ity for that purpose, because he had not tried or assisted in 
the trial of the case, and he could not issue‘a writ of habeas 
corpus, and the justice who tried the case had no authority 
over the subject, because he had committed the prisoner, and 
the parties bound did not appear before him. 

In our opinion the recognizance was void, and all the judges 
concurring, the judgment will be reversed. 





REED, Defendant in Error, v. BELL e¢ al., Plaintiffs in Error. 


1. To maintain an action of forcible detainer the plaintiff must be entitled to 
the possession of the premises in controversy. 
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2. Where a tenant invites and consents to the entry of a person upon the 
premises occupied, such entry is not ‘‘ wrongful, without force, by disseisin,”’ 
as against the landlord, within the second clause of section third of the act 
concerning forcible entry and detainer. 


Error to Callaway Circuit Court. 


This was an action of forcible detainer. Plaintiff stated in 
her complaint that on the first day of March, 1856, she was 
entitled to the possession of a certain tract of land [describ- 
ing it] ‘“‘ and the house and appurtenances thereto belonging ; 
and that Andrew K. Bell and James Bell wrongfully and 
without force, by entering into and upon said premises then 
held by complainant’s tenant, obtained, and continue in, pos- 
session of said premises after demand,” &c. 

The cause was tried by the court without a jury. It ap- 
peared from the testimony of one Evans, that he was in posses- 
sion of the premises described in the petition, and proposed that 
the defendants should come and live in the house, there being 
a vacant room not wanted for the use of his own family. This 
proposition was accepted. Demand of premises was admit- 
ted. It was also in evidence that plaintiff had tendered to Bell 
a “lease bond” “which he refused to sign, stating that he 
had come into possession of the land by the consent and per- 
mission of Evans, though he had acknowledged plaintiff’s 
right of possession, and had intended to take a lease bond 
from her.” The defendants moved the court to declare the 
law as follows: “If from the evidence in the cause it ap- 
pears that the defendants came into possession of the prem- 
ises mentioned in the complaint with the consent of the tenant 
of Winifred Reed, then they did not come into the same 
wrongfully and without force and by disseisin, and are not 
liable in this action.”” The court refused to declare the law, 
and gave judgment in favor of the plaintiff. 


H. C. Hayden, for plaintiffs in error. 


I. To maintain an action of forcible detainer the plaintiff 
must be entitled to the possession. Reed’s tenant was in pos- 
session of the premises, and he gave permission to the Bells 
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to occupy avacant room. The entry was not wrongful, with- 
out force and by disseisin as against the plaintiff; certainly 
not against the tenant. Not a solitary fact alleged in the 
complaint was proved at the trial. 


Hardin, for defendant in error. 


I. The complaint is sufficient. (R. C. 1855, p. 788, § 6.) 
Plaintiff was in possession by her tenant. The instruction 


asked by defendant was properly refused. (See 1 Black. 
157.) 


RIcHARDSON, Judge, delivered the opinion of the court. 


The third section of the first article of the act concerning 
forcible entry and detainer declares, that any person shall be 
deemed guilty of an unlawful detainer who shall either “ wil- 
fully and without force hold over any lands, tenements or 
other possessions after the termination of the time for which 
they were demised or let to him or the person under whom 
he claims,” or wrongfully and without force by disseisin ob- 
tain and continue in possession of any lands, &c, after demand 
made in writing for the deliverance of the possession thereof. 

It is manifest that the plaintiff intended to proceed under 
the first clause of this section, and her counsel has assumed in 
his argument that the defendants came into possession under 
Evans, who was the plaintiff’s tenant, and held over without 
the plaintiff’s consent after the termination of the time for 
which the premises were let to Evans. On this hypothesis 
the judgment ought to stand ; but there is no evidence that 
Evan’s term had expired. To maintain the action of unlaw- 
ful detainer, the plaintiff must be entitled to the possession, 
and he can not recover for an intrusion on the possession of 
his tenant. The evidence proved that the defendants came 
into possession at the invitation and with the consent of the 
plaintiff’s tenant, and they were not then guilty under the 
second clause of the section. The instruction asked by the 
defendants ought to have been given. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 











JANUARY TERM, 1858. 





Hockaday v. Sallee, Garnishee. 





Hockapay, Defendant in Error, v. SALLEE, GARNISHEE, Plain- 
tiff in Error. 


1. The act of March 5, 1849, (Sess. Acts, 1849, p. 67,) exempting certain prop- 
erty of wives from certain debts of their husbands, is not applicable where 
such debts were contracted before the passage of the act. 

2. A promissory note assigned to a wife is subject to attachment for the debt 
of the husband. 


Error to Callaway Circuit Court. 


Hockaday obtained a judgment before a justice of the peace 
against Sandford Jamison in January, 1857, on a promissory 
note due in July, 1847. An execution issued and John Sallee 
was summoned as garnishee. On the trial in the circuit 
court of the issues raised in this garnishment proceeding, it 
appeared that Sallee, the garnishee, had executed a note for 
$500 in favor of T. B. Harris, which note was assigned by 
Harris to Mrs. Jamison, the wife of the defendant in the 
execution. 


Jones and Hayden, for plaintiff in error. 


1. Only a debtor of the defendant in the execution is sub- 
ject to garnishment on an execution issued by a justice of the 
peace. (R. C. 1855, p. 965, § 11.) The note assigned to 
Mrs. Jamison could not be subjected to the payment of her 
husband’s debts contracted before the acquisition of the prop- 
erty. If Mrs. Jamison was the sole owner of the property 
put into the partnership, being solely interested in the note, 
it could not be applied to the payment of her husband’s debts. 
If she was interested in the partnership jointly with her hus- 
band in proportion to the respective amounts put in by each, 
the interest of neither being ascertained, the note was not 
subject to garnishment. 

II. There is no provision in the law relating to executions 
from justices’ courts by which Mrs. Jamison could interplead 
and claim the note as her property. Not being a party to the 
suit, she would not be bound by the judgment. She could 
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institute suit against the garnishee and coerce the payment 
of the debt a second time. (16 Mo. 252.) -There was no 
evidence sufficient to warrant the verdict for plaintiff. The 
answer of the garnishee is to be taken as true until disproved 
by two witnesses, or by one witness and strong corroborating 
circumstances. (Davis v. Knapp, 8 Mo. 657; 9 Mo. 640; 10 
Mo. 104; 12 Mo. 76.) 


Hardin, for defendant in error. 


I. The debt on which Hockaday obtained judgment against 
Jamison was contracted before the passage of the act of 
March 5, 1849. (See Cunningham y. Gray, 20 Mo. 170; 
Tully v. Thompson, 20 Mo., 277.) The rules of evidence as 
well as the form of verdict are the same in trials of issues 
with garnishees as in ordinary cases. (R. C. 1855, p. 965, 
§11; p. 269, § 32.) 


RICHARDSON, Judge, delivered the opinion of the court. 


The questions to be considered in this case are unaffected 
by the act of March 5, 1849, for the benefit of married women, 
because the debt on which the judgment was rendered was 
incurred before the passage of the act. (Cunningham v. 
Gray, 20 Mo. 170; Tally v. Thompson, id. 277.) 

The note executed by the garnishee and assigned to Mrs. 
Jamison during her coverture must be treated in all respects 
as if it had been made payable directly to her; and in refer- 
ence to the power of the husband over the wife’s choses in 
action, it may be observed that there is a difference between 
such as accrue before and after marriage. At common law a 
note executed to the wife during coverture becomes the abso- 
lute property of the husband, but subject to her right of sur- 
vivorship in the event of his death before he reduces it to his 
possession. He may sue on it without joining her in the 
action; (Chitt.. Plead. 33;) he can transfer it by his simple 
endorsement and thus defeat her interest; (1 Bright, Husb. 
& Wife, 38;) or he may release it; (Shep. Touch. 333 ;) 
and a general assignment in bankruptcy by the husband will 
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carry the wife’s chose in action to the assignee, though sub- 
ject to her right of survivorship if the husband dies before 
the assignees reduce it to their possession ; for they acquire 
only the right which the husband had before the bankruptcy. 
(2 Kent, 185.) While living he has the absolute control 
over it and, with the power of converting it at any time, may 
appropriate the proceeds to his own use. His creditors may 
secure this right by garnishment or attachment on execution, 
which will operate as a statutory assignment of the husband’s 
interest ; but as the garnishment only creates a lien, the cred- 
itor will obtain no better right than the husband had, and the 
wife’s right of survivorship will not be defeated if the hus- 
band dies before judgment. (Shuttleworth v. Noyes, 8 Mass. 
229; Commonwealth v. Manley, 12 Pick. 176; Holbrook v. 
Waters, 19 Pick. 354; Wheeler v. Bowen, 20 Pick. 567; 
Strong v. Smith, 1 Metce. 476.) 

The note, then, assigned to Mrs. Jamison became liable to 
attachment for her husband’s debts independent of any ques- 
tion of fraud or resulting trust, and this view of the case 
renders it unnecessary for us to consider the exceptions taken 
to the admissibility of testimony. 

The court properly directed the jury in the first instruction 
given for the plaintiff as to the form of the verdict,.and the 
verdict being in accordance with the instruction is in proper 
form. The other judges concurring, the judgment will be 
affirmed. 


Suecetr’s ADMINISTRATOR, Defendant in Error, v. Cason’s 
ADMINISTRATOR, Plaintiff in Error. 


1. Where there is only an agreement to sell a slave and not a sale executed, an 
action for the possession can not be maintained ; the remedy is an action 
for damages arising from the breach of. the contract. 

2. Agreements that may be performed within a year from the making thereof 
are not within the statute of frauds. 

3. Where an agreement not in writing has been wholly performed on one side, 
the other party thereto can not interpose the defence of the statute of frauds. 


15—voL. XXVI. 
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Error to Callaway Circuit Court. 


This was an action for the possession of a negro slave named 
Jim. The plaintiff, Jno. S. Suggett, alleged in his petition that 
in the month of January, 1846, he made a verbal contract with 
Larkin Cason, defendant’s intestate, of the following effect: 
that he, plaintiff, should repair a certain log house belong- 
ing to Cason, and make certain additions thereto; that in 
consideration thereof Cason agreed to give and deliver to 
plaintiff a certain slave named Jim; that he, plaintiff, did in 
pursuance of the contract execute the repairs and make the 
additions required ; that the work was done according to 
contract ; that “said contract was completed some time about 
the first day of September, 1849, and that the said Cason 
thereupon accepted the house and every department as com- 
pleted in accordance with the contract, and took full posses- 
sion of the same ;”’ that said Cason did not deliver said slave 
Jim to plaintiff, &c. The plaintiff prayed for judgment for 
the possession of the slave and for damages for his detention. 

The court, at the instance of the plaintiff, instructed the 
jury as follows: “If Cason agreed in his lifetime with plain- 
tiff that he should have the slave Jim for the doing of the 
work as. specified in the petition, and the plaintiff did the 
work accordingly, and after the doing of the work it was con- 
sented between the plaintiff and Cason that the slave Jim 
was the property of the plaintiff under the contract aforesaid, 
and the slave Jim, upon the death of Cason, passed into the 
hands of Cason’s administrators, and the plaintiff afterwards 
demanded him of the administrators, and they refused to de- 
liver him up, the jury ought to find a verdict for the plaintiff 
for the slave Jim, and allow him a reasonable compensation 
for his hire from the time of the demand to the present time ; 
and it is the duty of the jury also to find the present value 
of the slave. 2. Writing is not necessary to pass the title to 
a slave but the property in a slave will pass without any bill 
of sale or other writing, when such is the intention of the 
parties and there is a valuable consideration paid.” 
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The following instructions, among others asked by the 
defendant, were refused: “1. Although the jury shall find 
from the evidence that the said Larkin Cason agreed to let 
the plaintiff have the boy Jim for doing the work so men- 
tioned in the petition, and that the plaintiff did perform the 
work, &c., for said Cason according to his part of the con- 
tract, yet before the jury can find that the plaintiff is the 
owner of the slave, it devolves upon him to prove to their 
satisfaction that the said Cason delivered or surrendered the 
possession of the slave to the plaintiff before they can find 
that the plaintiff is the owner of the slave as charged. 2. 
Even if the jury find that the plaintiff became entitled to the 
slave Jim for the work, &c., mentioned in the petition, still 
the jury can not find for the plaintiff in this action for the 
recovery of Jim.” 

The jury found for plaintiff. 

J. F. Jones, for plaintiff in error. 


I. The plaintiff could not recover the specific property 
sued for. The evidence shows clearly that the title to the 
slave had not vested in him. There was no sale in contem- 
plation of law. The only remedy was by action sounding in 
damages. There was no delivery. 

II. This was a suit for the possession of the slave. Being 
such, plaintiff was not entitled to recover damages ; he could 
only recover the value of the services of the slave. (King 
v. Brown, 2 Hill, 485.) The court erred in refusing the in- 
structions asked by defendant. (See Smith on Contracts, p. 
67, 70.; 3 Pick. 94; 3 Hill, 128; 2 Denio, 87; Story on 
Cont. § 787; Cunningham vy. Ashbrook, 20 Mo. 556; Story 
on Sales, §232-9.) 

Hardin, for defendant in error. 

I. The plaintiff can in this action recover the specific prop- 
erty and damages for the detention. (3 Wooddeson’s Lec- 
tures, 35; 3 Black. Com. 122; 1 Wheat. Selwyn, 664.) There 
is a sufficient delivery where it clearly appears to be the inten- 
tion of the parties that the property should be deemed to be 
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delivered and the title to have passed, especially if the acts 
of the parties be inconsistent with any other view. (Story on 
Sales, § 298.) 

II. This case is not within the statute of frauds. (26 
Maine, 341, 397.) It is not a contract of sale. (21 Pick. 
205 ; Long on Sales, 1.) If it be within the statute, its re- 
quirements were complied with. Labor was rendered in a 
reasonable time after the contract was made to bind the con- 
tract. (13 Maine, 424; 11 Johns. 283; 1 Fairf. 31.) Ifa 
party desires to claim the benefit of the statute of frauds, he 
must either deny the contract, or admit it and set up the 
statute. (Wildham v. Robideaux, 11 Mo. 660; Hook v. Tur- 
ner, 22 Mo. 383.) 


Scorr, Judge, delivered the opinion of the court. 


The difficulty we encounter in supporting the judgment of 
the court below is in the petition of the plaintiff, its want of 
conformity to the proof, and the instructions given. The 
action was tried on the theory that there was a sale of the 
slave by Cason to Suggett. There is evidence in the record 
tending to support this view of the transaction, on which, if 
a verdict had been found for the plaintiff, no court would 
have disturbed it. But to our minds the petition sets out 
only an agreement to sell the slave at a future day, and for 
a violation of this agreement the plaintiff was only entitled to 
damages for the non-delivery of the slave at the stipulated 
time, and not to the slave himself or his equivalent value. 
There is no averment in the petition that the slave was ac- 
tually sold to Suggett, whereby the property would have been 
changed. Had an actual sale been alleged, the evidence of 
the fact ought to have been submitted to the jury, and a ver- 
dict in affirmance of that view of the subject should not have 
been disturbed. The petition alleging only a contract to sell, 
those instructions asked by the defendant, founded on that 
view of the transaction, should have been given, and that in- 
struction, given for the plaintiff on the hypothesis that there 
was a sale, should have been refused. 
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As the case appears to us, there is no doubt of the right of 
the plaintiff to recover ; and, as it now stands on the peti- 
tion, the measure of his damages should be the value of the 
slave at the time he should have been delivered; on which 
value the jury may allow interest. 

We do not regard the statute of frauds as interposing any 
obstacle to the plaintiff’s right of recovery. As to the objec- 
tion, arising under the statute, that the contract was not per- 
formed within a year, it is now well settled that the statute 
only applies to those contracts which by their terms are not 
to be performed within one year. If the contract is such as 
that it may by its terms be performed within a year, the stat- 
ute does not apply. In the case before us there was no time 
limited within which the work was to be performed. It 
might have been done immediately ; consequently the con- 
tract was not affected by this provision of the statute. (Fos- , 
ter v. McO’Blenis & Matthews, 18 Mo. 88.) 

As to the other objection arising under the statute, that 
there was no note or memorandum of the contract of sale, it 
may be answered that the contract having been entirely per- 
formed on one side, the other side can not interpose the de- 
fence arising under this section. (Holbrook v. Armstrong, 1 
Fairf. 31; Long on Sales, 56 ; Donaldson v. Reed, 3 B. & A. 
899.) There is some conflict of opinion on this question ; 
but it seems to us the weight of authority and reason is in 
support of the proposition, that if goods are sold and delivered, 
at a longer credit than one year, without writing, the delivery 
of the goods being an execution of the contract on one part, 
the vendee should be bound by the agreement. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 
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THE Strate, TO USE OF BucHanan County, Plaintiff in Error, 
vy. SmitH e¢ al., Defendants in Error. 


1. Where a county collector—who serves two successive terms with two dif- 
ferent sets of securities on his official bonds—in making payments during 
his second term into the county treasury, appropriates and applies such pay- 
ments, although made out of the revenue of the second term, to the extin- 
guishment of liabilities incurred by him during his first official term, the 
misappropriation will be binding on the securities in the second bond, if the 
county treasurer receives the money in good faith. 

2. So also where, although the collector makes no appropriation, thetreasurer 
in good faith applies the payments to the extinguishment of the liabilities of 
the first term. 

3. Where the law makes the appropriation in such cases, it will, as between the 
different sets of securities, appropriate the revenues of each official term to 
the satisfaction of the liabilities incurred during that term. 

4. It will not be presumed, as a matter of law, that all payments made by the 
collector into the treasury after the second term commences are made on ac- 
count of the revenue of the second term ; he may make payments before he 
becomes chargeable with any sums received from the revenue of the second 
term. 

5. Settlements made with the county court by the county collector are only 
prima facie evidence of liability on the part of his securities. 


Error to Buchanan Court of Common Pleas. 


This was an action upon the official bond of Joseph B. 
Smith, as collector of Buchanan county, Missouri, for the two 
years commencing September Ist, 1854, and ending Septem- 
ber 1, 1856. The bond was dated August 16, 1854, and con- 
tains the condition required by statute in such case. The 
breaches assigned are that said Smith, as collector, collected 
of the revenue of said county for the two years following the 
Ast of September, 1854, $9367.08 more than he paid into the 
treasury of the county or otherwise accounted for ; that dur- 
ing said two years he collected of the revenue of said county 
the sum of $28,699.69, and that of this sum he had at vari- 
ous times paid into the county treasury or otherwise legally 
accounted for various sums, amounting in the aggregate to 
the sum of $19,332.61, and that for the residue—$9,367.08— 
he has failed to account or pay; that at a special term of the 
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county court held in December, 1855, said Smith made with 
the court a final settlement for all moneys collected by him on 
account of the revenue for the year ensuing September 1, 
1854; that on said settlement there was found a balance due 
the county, on account of said revenue, amounting to the sum 
of $3,182.50, which the said Smith failed to pay or account 
for; that at a special term of the county court held in De- 
cember, 1856, said Smith made with said court a final settle- 
ment for the revenue of said county for the year ensuing the 
1st of September, 1855 ; that on such settlement there was 
found to be a balance against said Smith— including the 
balance, $3,182.50, due on the settlement for the preceding 
year — of $11,424.05; that of this sum he has paid and ac- 
counted for the sum of $2,056.97, and has failed to pay or 
account for the balance—$9,367.08. 

Smith, the collector, made no defence. The other defen- 
dants answered, admitting the execution of the bond sued ong 
and alleging that they were only the securities of said Smith 
thereon. They negatived the first and second breaches ; they 
admitted that Smith made the settlements alleged, but denied 
that the settlements were conclusive and binding upon them, 
alleging that they were in fraud of their rights, as securities ; 
that said Smith had been collector for the two years imme- 
diately preceding September 1, 1854, with a different set of 
securities upon his first official bond ; that at the close of his 
first term he was in default in a large amount; that a large 
amount of money collected from the revenues of the two 
years of the second term were paid into the treasury and ap- 
plied fraudulently as against these defendants to the extin- 
guishment of the liabilities of the collector and securities 
upon the first official bond. 

At the trial the plaintiff gave in evidence the settlements 
made by Smith as collector in December, 1855, and in De- 
cember, 1856, and rested. 

Evidence was then introduced by defendants showing vari- 
ous payments into the county treasury, made by Smith as 
collector, after September 1st, 1854, and which were not 
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embraced in the settlements for the years 1854 and 1855. 
The plaintiff objected to the introduction of this evidence on 
the ground that there was no evidence tending to prove that 
they were made out of moneys accruing and collected on the 
revenue arising after the 1st of September, 1854. The 
objection was overruled. 

The court gave the following instructions at the instance 
of the defendants: “ That the annual settlements made by 
Smith in December, 1855 and 1856, of the county revenue 
for 1854 and 1855, are not conclusive upon these defendants, 
who are his securities, but may be shown to be incorrect, 
false and fraudulent. 3. That all payments made by Smith 
into the county treasury after he became chargeable with the 
revenue of Buchanan county for the year 1854, and received 
the tax book for that year, and collected licenses for said 
year, as well as revenue on said tax book, will be presumed, 
in absence of proof to the contrary, to be made in the extin- 
guishment of the liabilities of said year, to an amount equal 
to the amount of revenue shown to be collected up to said 
payments. 5. If the jury believe from the evidence that said 
Smith collected any sums of money out of and belonging to 
the county revenue of Buchanan county for the year 1854, 
and duly paid the same into the county treasury of said 
county, which said payments so made were omitted by said 
Smith by accident or mistake or fraud from the settlement of 
said revenue, made December, 1855, and not embraced or 
included in any other settlement made by said Smith and in 
evidence, then they will allow in this action credits for all 
such payments so made. 6. If the jury believe from the 
evidence that said Smith had fully accounted for all the rev- 
enue of Buchanan county for the two years next ensuing the 
1st day of September, 1854, to-wit, for the years 1854 and 
1855, they will find for defendants. 8. The jury will allow 
defendants credits as commissions, on all county revenue of 
1854 and 1855 so paid into the treasury, the sum of two per 
cent. on all moneys arising from licenses, seven per cent. for 
the first $1000, five per cent. on the next $1000, four per 
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cent. on the next $1000, and three per cent. on the balance. 
10. That plaintiff can not recover in this action for revenue 
not collected by said Smith of 1854 and 1855 of said county.” 

The court refused the following instructions asked by 
plaintiff: ‘1. That the settlements read in evidence to the 
jury are conclusive evidence of the amount that said Joseph 
B. Smith was indebted to the county of Buchanan on account 
of the revenue and as collector thereof at the time said set- 
tlements were made ; that all the defendants are bound and 
concluded in this suit by said settlements ; and the jury will 
find a verdict for the plaintiffs and assess the damages at the 
balance due on such settlements after deducting therefrom 
the payments made since the time said settlements were 
made. 2. Ifthe jury believe from the evidence that the de- 
fendant, Joseph B. Smith, as collector of Buchanan county, 
made a settlement with the county court of Buchanan county 
for the revenue and on account thereof for the two years next 
ensuing the 1st of September, 1854, and on such settlement 
admitted that he was indebted to said county on account of . 
said revenue in the sum of $11,624.05, such admission is evi- 
dence against the other defendants and they are bound by it. 
3. The jury will exclude from their consideration all evidence 
tending to prove payments into the treasury on account of the 
revenue for the two years next ensuing the Ist of September, 
1854, and which were made prior to the 7th of January, 
1857. 4. The jury will exclude from their consideration the 
treasurer’s receipts read in evidence, dated November 7, 1854, 
for $1,386.82: the one dated November 11, 1854, for $936.04; 
the one dated December Ist, 1854, for $971.59, and the one 
dated December 16, 1854, for $1,500.” 

The plaintiff then took a nonsuit with leave to move to set 
the same aside. 


Loan, for plaintiff in error. 


I. The principle settled by the New York and federal 
courts, and adopted by this court in the case of Draffen v. City 
of Boonville, 8 Mo. 399, is, that payments into the treasury 
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of moneys accruing and received during an official term are 
applied to the extinguishment of liabilities of that term. It 
is a misapplication of the principle to adopt the broad rule 
that all moneys paid into the treasury, as in this case, by the 
collector, after the date of the bond sued on, or even after 
liabilities thereunder are incurred, shall, in the absence of 
proof, be presumed to be made in discharge of liabilities in- 
curred under said bond. The items of the settlements made 
in November and December, 1854, were irrelevant and in- 
competent unless it was also shown that said licenses com- 
posed part of the revenue for the time covered by the bond 
sued on. So of the payments on November 11, 1854, on 
December 1, 1854, and of the receipt of the treasurer dated 
November 7, 1854, unless it had been shown that said pay- 
ments were of moneys derived from the revenue accruing 
under and secured by the bond sued on, or that such pay- 
ments were appropriated to the payment of such liabilities. 
The law in cases like the present applies the payment to the 
fund from which the money was derived ; and the party rely- 
ing upon the payment must not only prove it, but also the 
source whence it accrued. Mere proof of payment is insuffi- 
cient when the pleadings, as in this case, show a liability ex- 
isting for two successive terms. Nor is the matter cured by 
the rebutting testimony afterwards introduced by the plaintiff 
showing, from Smith’s settlement with the county court at the 
December term, 1854, for the revenue of 1852 and ’53, that 
said licenses and payments were of the revenue of those 
years, and that he had appropriated said payments thereon 
and received credit therefor on such settlement. 

Il. The court erred in giving and refusing instructions. 
The settlements made by Smith with the county were conclu- 
sive upon him and his securities. (Jones v. The State, 14 
Ark. 170; Grant County v. Bartlett, 5 B. Monr. 195; Price 
v. Johnson, 15 Mo. 433; Blair v. Perpetual Ins. Co. 10 Mo. 
10 Mo. 507.) 


A. H. Vories, for defendants in error. 
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I. The settlements made by Smith were not conclusive as 
against the sureties. (See 11 Mo. 447.) Defendant’s in- 
structions are right. (Nolly v. Callaway County Court, 11 
Mo. 447; Draffen v. Boonville, 8 Mo. 395; United States v. 
Eckford Exec’x, 1 How. 263; 7 Cranch, 572.) 


Scorr, Judge, delivered the opinion of the court. 


It does not appear very clearly that the doctrine in rela- 
tion to the application of payments when two sets of sureties 
are concerned has any bearing on this case. If the collec- 
tor, at the time he made the payments gave directions, as to 
the manner in which they were to be applied, those directions 
will prevail unless the county treasurer was aware that the 
moneys received ought not to have been applied as directed. 
It would not be just that a party should receive money and 
knowingly apply it to a purpose which would operate as a 
wrong to others. If a collector of the revenue meets his 
creditor and with the public money pays him his debt, who is 
ignorant as to the source whence the money came, the debt 
is discharged, and the creditor can not be made to refund. 
But if the creditor, knowing that the money does not belong 
to his debtor, nevertheless prevails on him to discharge his 
debt, he is guilty of a fraud and may be compelled to restore 
the money received to the true owner. So when there is an 
account against a collector, and he settles it, without any 
knowledge on the part of the officer receiving the money that 
it was not applicable to that purpose, the payment will be 
good, and no one can disturb it. (Inhabitants of Colerain 
vy. Bell, 9 Mete. p. —.) If the collector made an appropria- 
tion of the money received, by the treasurer, to the extinguish- 
ment of the indebtedness under the first bond, and the money 
received was due and collected under the last term, yet if the 
officer who received the payments was ignorant of the fact, 
and took the money in good faith, the transaction is a valid 
one; the debt is discharged and the securities for the term 
during which the money was due and collected are liable for 
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its misapplication. Although the law, when it falls to its lot 
to appropriate payments, will not suffer the revenue received 
under one term to be applied to the satisfaction of a defalca- 
tion incurred under another term, when there is a different 
set of securities for each term; yet if the officer himself will 
make the misappropriation, and the money is received in good 
faith by the party to whom the officer is indebted, such mis- 
appropriation can not be avoided and it will be binding on 
the sureties for the term during which it was collected. 
Although there may have been no application of the pay- 
ment when made, yet the law, in making the application 
between two sets of sureties, will not presume that all the 
revenue received after the date of the last bond was received 
in discharge of the liability incurred by reason of such bond, 
and inflexibly appropriate it accordingly. At the expiration 
of the first term an officer may be indebted under the bond 
of that term. The day after, he gives a bond for a second 
term with different securities. Before he has time to collect 
any money due for the last term, before he becomes charge- 
able under it for any sum, he makes a payment into the 
treasury without directions as to the manner in which it shall 
be applied. Now it would be unjust to the securities on the 
first bond to apply this money to the relief of the sureties on 
the second bond. The circumstances under which a. pay- 
ment is made may show the year for which the money was 
received with which the payment was made. If, after an 
officer is properly chargeable with money for a term, he 
makes a payment, it may be presumed that it was on account 
of the indebtedness for that term ; yet it may be shown to be 
otherwise, and the circumstances under which it was made 
may indicate the source whence the money was obtained. 
The law is, that if the debtor does not make the applica- 
tion of the payment, the creditor may. If it is shown that the 
creditor has made application of the payment in good faith 
towards the extinguishment of the prior indebtedness, the 
sureties on the last bond will be bound by such application. 
It is only when the law makes the application of the payments 
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that the second set of securities is entitled to the sums that 
may be shown to have been received under their bond, giv- 
ing them the benefit of the presumption to which reference 
has been made as to the time of the receipt of. the money. 
(Seymour v. Vayslyck, 8 Wend. 420.) 

The facts are not stated with sufficient precision to enable 
us to determine whether there was a right in the collector to 
make an application of the payments at the time of the re- 
spective settlements under the first bond, in the event it 
should turn out that no application was made by him or the 
county at the time the money was paid into the treasury. 
(U. States v. Kirkpatrick, 9 Wheat. 737.) 

The settlements made by a collector are only prima facie 
evidence against his securities. (Nolly v. Callaway County, 
11 Mo. 447; U. States v. Eckford’s Ex’x, 1 How. 256.) But, 
although the sureties may show the incorrectness of the set- 
tlement, or any errors or omissions in them, or in the previous 
settlements whien their balance has been carried into the sub- 
sequent settlements, yet they will not be permitted to disturb 
the applications of payments made in good faith. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 


——_4+@6er 





City oF Sr. Josepu, Plaintiffs in Error, v. Meruarr e¢ al., 
Defendant in Error. 


1. Where a collector serves for two successive terms and is sued on his second 
official bond, it will not be presumed, as a matter of law, in the absence of 
proof, that all payments made by him into the treasury during the second 
fiscal year are made out of moneys collected by him from the revenue of 
that year and in extinguishment of his liabilities as collector incurred dur- 
ing that year. 


Error to Buchanan Court of Common Pleas. 


This was an action on the official bond of George Merlatt 
as collector of the revenue of the city of St. Joseph for the 
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fiscal year 1855. The plaintiffs are the mayor and council- 
men of the city of St. Joseph. The bond sued on is dated 
April 11, 1855. The fiseal year commenced April 11, 1855, 
the second Monday of April. Merlatt was collector for the 
year 1854. The securities on the bond for this year were 
persons other than the securities on the bond for 1855. The 
defendants pleaded payment in full of all sums received dur- 
ing the second official term. Evidence was given of various 
payments into the treasury during the second official term— 
one payment, amounting to $1,511.49, being made on the 12th 
day of April, 1855, the day immediately succeeding the ex- 
ecution of the second bond. The following instructions were 
given to the jury at the instance of defendants: “1. That all 
payments, made by Merlatt as collector during the fiscal year 
of 1855 to the treasury of the city, will be presumed in the 
absence of proof to the contrary to be made in the extinguish- 
ment of the liabilities of that year. 2. That payments made 
by the collector, as stated, during the fiscal year, 1855, will 
be presumed to be made out of moneys collected by him 
during that year for the city out of the various sources of 
revenue for that year, unless the contrary is shown by the 
plaintiff.” 

Other instructions were given and refused. It is deemed 
unnecessary to set them forth. The jury rendered a verdict 
for plaintiff for $1,540.42. The plaintiff brings the cause to 
this court by writ of error. 


Loan, for plaintiffs in error. 
Vories, for defendants in error. 


Scott, Judge, delivered the opinion of the court. 


The opinion in the case of the State, to the use of Bucha- 
nan County, v. J. B. Smith and others, (ante p. 226,) will 
enable the court to determine the questions of law arising in 
this suit. 

The first‘and second instructions given for the defendants 
were, under the circumstances, clearly erroneous. These in- 
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structions were to the effect that payments made by a collec- 
tor during a fiscal year will be presumed to have been paid 
out of moneys collected for that year. They were directly 
against the case of Draffen v. City of Boonville, 8 Mo. 395. 

There was no case made in the pleadings for the recovery 
by the defendant of any excess of revenue overpaid for the 
year 1855. The other judges concurring, the judgment will 
be reversed and the cause remanded. 


Scumipt, Defendant in Error, v. Scumipt, Plaintiff in Error. 


1. The fact that a decree of divorce was rendered in behalf of the plaintiff 
upon a finding of the facts which omitted to state that the plaintiff was an 
innocent and injured party—both parties appearing to the suit—does not 
render the decree invalid. 

2. An allowance of alimony may be made although no evidence may have 
been adduced showing the income of the husband. 

38. The court may award alimony payable in quarterly instalments, and may 
authorize the clerk, on a failure to pay any one of such instalments, to issue 
execution therefor. 


Error to Buchanan Court of Common Pleas. 


This was a suit for divorce by Henrietta F. Schmidt against 
Herman F. Schmidt. The cause was tried by the court. 
The court rendered a decree in favor of plaintiff. In the 
finding of the facts made by the court it is not stated that 
plaintiff was the innocent and injured party. It appears 
from the finding that “there was no evidence introduced 
showing the annual income of the party belonging to defen- 
dant.” The court found that he had property worth about 
$1100. The court gave plaintiff the custody of her child and 
allowed her $150 for her support for one year, payable in 
quarterly instalments; and further ordered that, if defendant 
should fail to pay such allowances when due, the clerk of the 
court should, upon application of plaintiff, issue an execution 
against his lands, goods and effects. 
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A. H. Vories, for plaintiff in error. 


{. The finding is defective and insufficient. There is noth- 
ing said as to the plaintiff being the innocent and injured 
party. There was no evidence before the court as to the 
income of defendant. How then could the court fix any 
amount as alimony? The court could not make an order 
authorizing the clerk to issue execution in vacation on the 
application of the plaintiff. Admitting the decree of divorce 
to be good, the order with respect to alimony is erroneous. 


Loan, for defendant in error, cited 4 Johns. Ch. 796; 
Pratt v. Pratt, 9 How. 37. 


Scott, Judge, delivered the opinion of the court. 


There is nothing in the objection to the decree that the 
court failed to find the plaintiff to be the injured and inno- 
cent party, as the statute only makes that necessary when the 
proceeding is ez parte. As both parties appeared to the suit, 
the provision of the statute to which reference has been made 
is not applicable. 

We do not sce the point of the objection to that part of the 
decree allowing alimony. All that portion of the decree 
which relates to the subject of alimony, is subject to the 
future control of the court. In the allowance of alimony 
the court is not restricted to the income of the husband. 
There is nothing in the law which restricts the allowance of 
alimony to a portion of the husband’s income. Such a prin- 
ciple, in many instances, would deprive the wife of alimony. 
When there is an income it may furnish a guide to the dis- 
cretion in ascertaining the amount of alimony to be allowed 
to the wife. 

As to the authority granted to the clerk to issue execution 
for the instalments as they become due, we see no objection 
to it, as the instalments are payable quarterly, and the court 
sits but semi-annually. We do not see how otherwise the 
payment of the alimony could be enforced. It is in the 
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power of the party to avoid all inconvenience by prompt pay- 
ment of the instalments as they become due. Moreover, the 
court can control its process. If it should not be in session, 
yet, under the general execution law, the judge in vacation 
may control an execution irregularly or improperly issued. 
The court also may make such alterations in the decree relat- 
ing to alimony as may be proper. If, in the execution of the 
order touching alimony, any thing harsh or oppressive to the 
husband occurs, the court has authority and it would be its 
duty to-remove the cause of it by an amendment of the order. 
The other judges concurring, the judgment will be affirmed. 


HocKENSMITH & WIFE, Plaintiffs in Error, v. SLusHER e¢ al., 
Defendants in Error. 


1. A bequest toa son-in-law, though he is not designated as such, is a nam- 
ing of the daughter within section 11 of the act concerning wills. (R. C. 
1845, p. 1080.) 


Error to Clay Circuit Court. 


This was a suit for partition of real estate that had for- 
merly belonged to Christopher Slusher, deceased. The plain- 
tiffs are William H. Hockensmith and Susannah Hockensmith 
his wife, a daughter of said Slusher. Plaintiffs asserted an 
interest in said real estate on the ground that said Slusher 
had died intestate as to said Susannah Hockensmith, not hay- 
ing named or provided for her in a will executed by him and 
by which the lands in controversy were devised. The court 
found the facts as follows: “ That Christopher Slusher by his 
last will and testament read in evidence, dated May 16, 1853, 
and admitted to probate on the 26th day of December, 1853, 
made a bequest to Harrison Hockensmith of one thousand 
dollars in the following form: ‘I give and bequeath to Har- 





Napton, Judge, having been of counsel, did not sit at the hearing of this 
cause. 
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rison Hockensmith the sum of one thousand dollars ;’ that 
the plaintiff, William H. Hockensmith, is the Harrison Hock- 
ensmith mentioned in the said last will and testament ; that 
the plaintiff, Susannah Hockensmith, is and was at the date 
of said last will and testament the wife of the said William 
H. Hockensmith, and known to be such by the said Christo- 
pher Slusher, and daughter of said Christopher Slusher, de- 
ceased ; that the said William H. Hockensmith on the 13th 
day of May, 1856, received from the executors of the said last 
will and testament of the said Christopher Slusher, the be- 
quest of one thousand dollars, and gave them the receipt for 
the same read in evidence. And the court draws the con- 
clusion of law upon the facts aforesaid that the Christopher 
Slusher, deceased, did not die intestate as to his said daugh- 
ter Susannah Hockensmith, and can not be so deemed ; and 
that said plaintiffs have not, nor has either of them, any right, 
title or interest in the land in controversy.” 


Sheley, for plaintiffs in error. 

I. Christopher Slusher, having failed to name or make pro- 
vision for plaintiff, Susannah Hockensmith, in his will, died 
intestate as to her. The devise to Harrison Hockensmith 
was no provision for Susannah Hockensmith. (R. C. 1845, 
p. 1080; Gage v. Gage, 9 Foster, 542; 18 Pick. 166.) 

II. The court erred in permitting testimony to be given 
tending to show that “‘ Harrison Hockensmith”’ is the plaintiff 
William H. Hockensmith, the . son-in-law of Christopher 
Slusher and the husband of Susannah Hockensmith. (Ste- 
phens vy. Walker, 8 B. Monr. 601; 14 Johns. 9; Bradley v. 
Bradley, 24 Mo. 311; Goode v. Goode, 22 Mo. 522; 9 
Maryl. 346.) 

III. The receipt of W. H. Hockensmith was incompetent 
evidence. Admissions of the husband are not permitted to 
affect the title of the wife. 


Ryland, Troxell and King, for defendants in error. 


I. The receipt was admissible in evidence. The evidence 
was admissible, tending to show that William H. Hocken- 
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smith was known and called by Slusher and others by the 
name of “ Harrison Hockensmith.” 

II. The testator by naming the husband of his daughter 
thereby sufficiently indicated that said daughter was in his 
mind at the time he made the will. She was not, therefore, 
unintentionally omitted. (Long v. Foster, 1 Mass. 146; 
Wild v. Brewer, 2 Mass. 570; Church v. Crocker, 3 Mass. 
17; Wild v. Goss, 14 Mass. 356; Merrill v. Sanburne, 2 N. 
H. 499; Wilson v. Fosket, 6 Metc. 400; Block v. Block, 3 
Mo. 594; Guitar v. Gordon, 17 Mo. 408; 9 Conn. 209; 10 
Wend. 338; 9 Pick. 176; 1 Barb. 155; 23 Mo. 316.) 


RicHaRDSON, Judge, delivered the opinion of the court. 


The main inquiry in this case is, whether Christopher 
Slusher died intestate as to his daughter Mrs. Hockensmith, 
which will be determined by the solution of the proposition 
whether a bequest to a son-in-law is a naming or providing 
for the daughter within the meaning of the eleventh section 
of the act concerning wills. (CR. C. 1845, p. 1080.) The 
Roman law prohibited a parent from disinheriting his own 
issue ; but our law permits a father under no legal disability 
to devise all of his estate as he may see fit, saving to the 
widow her dower; (sec. 1;) and it is made the duty of all 
courts and all others concerned in the execution of wills to 
have a due regard to the direction of the will and the true 
intent and meaning of the testator. (Sec. 51.) The 11th 
section declares: “ If any person make his last will and die, 
leaving a child or children, or descendants of such child or 
children (in case of their death), not named or provided for 
in such will, although born after the making of such will or 
the death of the testator, every such testator, so far as shall 
regard any such child or children or their descendants not 
provided for, shall be deemed to die intestate,” &c. 

This provision of the statute has been several times before 
this court for judicial construction, and it may now be con- 
sidered as settled that the object of it is to produce an intes- 
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tacy only when the child or the descendant of such child is 
unknown or forgotten, and thus unintentionally omitted ; and 
the presumption that the omission is unintentional may be 
rebutted when the tenor of the will or any part of it indicates 
that the child or grand-child was not forgotten. (Guitar v. 
Gordon, 17 Mo. 408; Beck v. Metz, 25 Mo. 70; Terry v. 
Toler, 1 Mass. 146; Weld v. Brewer, 2 Mass. 570; Church 
v. Crocker, 3 Mass. 17 ; Wild v. Gass, 14 Mass. 359; Wilson 
v. Ficket, 6 Met. 400; Merrill v. Sanborn, 2 N. Hamp. 499 ; 
Block v. Block, 3 Mo. 594.) The statute extends only toa 
case of entire omission, and the mention of a child without a 
legacy or other provision for him is sufficient to cut him off 
from a distributive share of the estate ; (3 Mo. 594; 1 Mass. 
146 ;) and whenever the mention of one person, by a natural 
association of ideas, suggests another, it may reasonably be 
inferred that the latter was in the mind of the testator and 
was not forgotten or unintentionally omitted. Thus it has 
been decided that by the mention of a daughter, though dead 
at the time of making the will, it will be inferred that her 
children were not forgotten. (17 Mo. 408.) The mention 
of grand-children will exclude the parent. (2 Mass. 570; 3 
Mass. 17.) Naming a son-in-law is sufficient to show that 
the daughter was brought to the recollection of the testator ; 
(14 Mass. 359 ;) and naming two grand-children will indicate 
that their brothers and sisters not named were intentionally 
omitted. (2 New Hamp. 499.) 

It is insisted however that the testator in his will does not 
call Mr. Hockensmith his son-in-law, and that there is noth- 
ing to show that the legacy was bestowed because he was 
the husband of his daughter or that the relationship was 
present to his mind so as to bring up the recollection of his 
daughter. A gift to a son-in-law, unless otherwise intended, 
is considered an advancement to the daughter, although the 
husband may waste it and the wife derive no benefit from 
it. (Barber v. Taylor, 9 Dana, 86.) And it is so considered, 
because men, without strong motives, do not make valuable 
presents to strangers, and it is a reasonable inference that the 
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daughter is the moving consideration that prompts the gift 
from her father to her husband. A covenant to stand seized 
to uses may be supported by the consideration of blood, and 
it has been held that the future wife of a son may fall within 
this consideration necessary to sustain such a covenant, for 
the covenant is made for the benefit of one’s posterity which 
may spring from the wife; (2 Hill. Real Prop. 313 ;) and the 
same principle for a like reason would perhaps be applied to 
a son-in-law. 

In the absence of any thing appearing to the contrary, 
it must be supposed that the legacy to Mr. Hockensmith was 
prompted by the fact that he was the testator’s son-in-law and 
that the daughter was the moving cause; and if the bequest 
was bestowed on her account, she must have been in the mind 
of the testator at the time he made his will. She would 
have been excluded, according to the doctrine of the cases 
cited, if the clause of the will providing for her husband had, 
besides naming him, stated his relation to the testator, though 
without giving that as a reason for the legacy; because it 
would be inferred that the mention of “ son-in-law’’ naturally 
recalled the daughter to his memory. Now if the motive to 
make the devise sprang from the fact that the legatee was his 
son-in-law, the inference that his daughter was not forgotten 
is quite as conclusive as if the relation between the testator 
and legatee had been stated. If Mr. Hockensmith had not 
been related to Mr. Slusher, the curiosity of the family and 
neighbors would have been excited to ascertain why the legacy 
was given, and he would no doubt have been surprised him- 
self; but as it is, though no reason is given in the will, every 
one knows without asking what the real motive was, and is 
as well satisfied as if the testator had said in so many words 
in the will that the legacy was given because the legatee was 
the husband of his daughter. A stranger to the family in 
reading this will would inquire, why this provision for Mr. 
Hockensmith? but on being told that he was a son-in-law, 
the motive that actuated the bounty would be quite as obvi- 
ous as if the fact had been stated in the will. 
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If the naming of one person in a will is sufficient, as it has 
been heretofore decided, to preclude another from claiming 
the benefit of the eleventh section when the relation that the 
person named sustains to the testator is stated, there can be 
no reason for withholding the operation of the principle from 
a case where the relation actually exists but is not formally 
mentioned. The provision which a father, dying intestate as 
to part of his personal estate, may make for his child by will, 
is not brought into hotch-pot, for such a provision to be con- 
strued an advancemeut must result from a complete act of 
the parent in his lifetime. (2 Will. Ex’rs, 1291.) If then 
any portion of the personal estate is undisposed of by the will, 
Mrs. Hockensmith will take her distributive share of it as one 
of the children, and will not be charged with the legacy left 
to her husband. Now suppose that the legacy, instead of 
being one thousand dollars, was ten or twenty thousand, 
equal to or greater than a child’s portion of the whole es- 
tate, it could not be charged as an advancement to the wife, 
for the reasons already stated ; and, if the plaintiff’s argu- 
ment prevailed, the husband would take in such a case part 
of the estate under the will, and the wife would take her 
distributive share repudiating the will, and in that way one 


child would take a double portion, against the intention of — 


the testator and the equality due to the other children. 

The general rule is “ that parol evidence can not be admit- 
ted to supply or contradict, enlarge or vary the words of a 
will, nor to explain the intention of the testator, except in 
in two specified cases; 1st, where there is a latent ambiguity, 
arising dehors: the will, as to the person or subject meant to 
be described, and 2d, to rebut a resulting trust.”” (Maun 
v. Maun’s Ex’rs, 1 John. Ch. R. 233.) This rule was not 
violated in admitting evidence that Wm. H. Hockensmith 
was known and called by the name of “ Harrison Hocken- 
smith,” and that he was the son-in-law of the testator; for 
such proof is often necessary to sustain a will and give effect 
to its provisions, and it is always allowed when there is a 
latent ambiguity as to the person intended to be described ; 
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as “ if there be a mistake in the name of the legatee, or there 
be two legatees of the same name.” If the executors had 
refused to pay the legacy of a thousand dollars on the ground 
that the plaintiff’s christian name was “ Harrison,” he would 
have found it necessary to invoke this rule; and surely if it 
would be competent for him in a suit to recover the legacy to 
identify himself as the person described in the will, the same 
kind of proof would be admissible when offered by the defen- 
dants in this suit. 

The evidence of conversations with the testator in regard 
to his intentions concerning his real estate was improperly 
admitted. It did not bear on the proper construction of the 
sixth clause of the will, and was wholly irrelevant to the 
issue. But the judgment is fully sustained by the law and 
the evidence without this immaterial testimony, and it would 
be useless to remand the cause for a new trial on such an 
objection when we must see that the result would be the 
same to the’ plaintiffs. Judge Scott concurring, the judg- 
ment will be affirmed. 


——_+oeeer——— 


Bank OF Missouri, Appellant, v. Matson, Respondent. 


1. Where the holder of a promissory note, at the request of a surety thereon, 
commences a suit by attachment against the principal debtor, and attaches 
property sufficient to make the debt, a voluntary dismissal of the suit will 
release the surety. 

2. Although the writ of attachment in such case should be made returnable to 
the wrong term—as where, within fifteen days of the commencement of a 
term of court, the party against whom the writ issues is summoned to ap- 
pear at such term—it will not thereby by rendered a nullity. (Ricwarp- 
son, Judge, dissenting.) 


Appeal from Livingston Circuit Court. 


This was an action on a promissory note executed by defen- 
dant, Matson, and one Lennox, and endorsed to the Bank of 
the State of Missouri, the plaintiff. The defendant admitted 
the execution of the note, and set up as a defence to the suit 
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that he had signed the same as security for Lennox ; that 
plaintiff knew this fact; that the plaintiff had, at the request 
of defendant, commenced a suit against Lennox, and in said 
suit had attached sufficient property to satisfy the debt; and 
had afterwards voluntarily dismissed the suit. At the trial 
the defendant introduced in evidence against the objection of 
plaintiff the writ of attachment in the suit of the Bank of 
Missouri v. Lennox. This writ was issued March 20, 1849, 
and made returnable on the first Monday in April then next, 
being the second day of the month. The defendant also in- 
troduced evidence supporting the allegations of the answer as 
above set forth. The court, at the instance of defendant, gave 
the following instruction : “If the jury believe from the evi- 
dence that the defendant was only security for Lennox on 
the note in suit, and that plaintiff instituted suit by attach- 
ment in the Livingston circuit court against said Lennox on 
said note in the year 1849, and under said writ of attach- 
ment caused sufficient property to. be attached to satisfy the 
debt evidenced by said note, and that plaintiff afterwards vol- 
untarily abandoned said suit by attachment, and dismissed 
the same, they will find for defendant.” 

The court refused the following instructions asked by 
plaintiff: “1. That the jury must find for plaintiff the 
amount of the note and interest, unless they shall believe 
from the evidence that the bank, at the time the note was 
assigned to her, knew that defendant was only a security for 
Lennox, or unless they believe that the bank had by attach- 
ment acquired the means of collecting the amount of the note 
of Lennox, and by voluntarily dismissing her suit, when it 
might by proper diligence have been sustained, lost the 
means of making the amount out of Lennox. 2. Though 
the jury may believe from the evidence that the plaintiff at- 
tached sufficient property of Lennox to satisfy the note and 
failed by her own negligence or want of diligence to make 
the money of Lennox, still they must find for the plaintiff one- 
half the note and interest unless they believe from the evi- 
evidence that the bank at the time she took the note knew 
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that Matson, the defendant, had signed the same only as secu- 
rity for Lennox ; and the burden of proving this fact rests on 
the defendant. 8. They must in any event find for plaintiff 
unless they believe from the evidence that the bank had ac- 
quired a lien upon the property of Lennox sufficient to satisfy 
the note ; and if property belonging to Lennox had been at- 
tached and voluntarily released by her, but not sufficient to 
satisfy the note, then they must find for the plaintiff the 
balance of the note after deducting the value of the property 
attached and the costs of the attachment.” 


Ewing and Harris, for appellant. 


I. The circuit court erred in permitting the writ of attach- 
ment to be read in evidence. It was absolutely void. (Saun- 
ders v. Rains, 10 Mo. 770; 5 Wend. 276; Rum v. King, 2 
Johns. 190; Parsons v. Loyd, 3 Wils. 341; Shirly v. Wright, 
1 Ld. Ray, 775; Bink v. Barnard, 4 Johns. 309; 3 N. H. 
70; 128. & M. 470; 1 Serg. & Raw. 327; 3 Yerg. 282.) 
The writ being void, the plaintiff in the attachment could ac- 
quire no right in virtue thereof. It was not only his right 
but his duty to abandon the proceedings. But, admitting 
that the writ of attachment was valid, it is insisted that an 
attachment of the property of the principal is not like the levy 
of an attachment. The levy of an execution upon the prop- 
erty of the principal is a certain means of satisfying the debt 
to the amount of the value of the property levied on. There 
are many ways in which an attachment suit may be defeated 
which can not be foreseen by the plaintiff nor prevented by 
him, and he ought therefore to be allowed some discretion in 
prosecuting or abandoning his suit, and not be told that if 
he does not continue to prosecute his suit after success has 
become hopeless, thereby incurring additional liability for 
damages, he shall lose his recourse against the security. 
(See: Montpelier v. Dueus, 4 Verm. 587; Baker v. Marshall, 
16 Verm. 522; 5 How. 192; United States v. Simpson, 3 
Pen. & Watts, 439; 14 Penn. 58; 18 Penn. 420; 3 Comst. 
452.) 
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II. The court erred in rejecting the first and third instruc- 
tions asked by plaintiff, also in giving the instruction asked 
by defendant. 


Prewett, for respondent. 


I. The writ of attachment was sufficient. If the writ was 
not in time for the first term, it was the defendant’s duty to 
appear at tle second term. (R. C. 1845, p. 809, § 1, pe181, 
§ 11.) It was not void. (Milburn v. State, 11 Mo. 488.) 
Whether the summons was valid or not, the attachment was 
good and an alias summons might have issued. (R. 0.31845, 
p- 135.) In Bland v. Schett, 5 Mo. 443, there was no clause 
of summons, yet the validity of the attachment does not seem 
to have depended upon that. In the subsequent case of 
Evans v. King, 7 Mo. 511, it was held that if the party ap- 
peared it was the same as if he was served. The attachment 
clause in the writ is fer the purpose of levying on the prop- 
erty; the clause of summons for the purpose of getting the 
party into court. Suppose the party had appeared and 
pleaded to the merits; he could not then have objected to 
the summons. Could he not have objected to the attach- 
ment? He could not object to the attachment because the 
summons was not good, and yet not. be permitted to object 
to the summons itself. The attachment is to bring the 
property under the custody of the law. When it has done 
this it is functus officio. The summons is to bring in the 
party. If it fails in this, an alias may issue, or in proper 
cases an order of publication. The attachment does not de- 
pend on the summons for its validity, but is effectual when- 
ever the defendant is in court by summons, publication or 
appearance. Suppose the defendant had appeared and moved 
to dissolve the attachment because the summons did not re- 
quire him to appear at the right time, would it not be an ab- 
surdity to dissolve the attachment and yet give a general 
judgment? (Whiting v. Williams, 5 Mo. 443.) So an at- 
tachment may issue upon a suit already brought. 

II. The court did not err in giving or refusing instructions. 
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Napton, Judge, delivered the opinion of the court. 


In this case the bank relies on the nullity of the writ of 
attachment to show that no lien was acquired, and therefore 
that she was exempt from the operation of the rule that a 
creditor who gets a lien on the property of the principal 
debtor and voluntarily lets it go discharges the security. The 
question of diligence or negligence on the part of the bank is 
not in the case. That doubts may have been with propriety 
entertained in relation to the validity of this writ of attach- 
ment is quite manifest, and we should be very reluctant to 
hold the bank to a forfeiture of her security merely by reason 
of a wrong decision upon this point. 

Few questions in a lawyer’s practice could arise more 
embarrassing in their determination than such as require 
him to fix upon the line where a writ ceases to be a nullity 
and is merely erroneous. Decisions have fluctuated, and 
contradictory cases may be found. Neither ancient nor mod- 
ern cases point out very clearly a rule by which such ques- 
tions can be decided. I will briefly advert to some general 
principles which in my judgment ought to control the deci- 
sion of such questions. Mesne process, whose object is no- 
tice, ought to be governed by different rules from final pro- 
cess ; and the adjudged cases keep this distinction in view. 
Final process has been always construed with favor, where 
mistakes have no tendency to oppression. It is important 
that the officer should be protected, and that the purchaser 
under an execution should get a good title. The writ of 
capias, whether used as mesne or final process, has always 
been construed with strictness for obvious reasons which have 
no application to our writ of summons. A distinction may 
also reasonably obtain between writs issuing from courts of 
general and those emanating from courts of limited jurisdic- 
tion. There is sound policy in requiring justices of the peace 
to conform closely to the statutory power confided to them, 
not with reference to the mere forms of their proceedings, 
but with reference to the line of their jurisdiction. Writs 
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issuing from courts of record, where proceedings are more 
dilatory and are under the supervision of the judges, the bar, 
and the public, may properly be regarded with more leniency. 

These considerations will probably show that the cases of 
Sanders v. Rains, 10 Mo. 770, and Milburn v. Gilman, 11 Mo. 
64, are not conflicting. Neither of these cases is however 
decisive of the question here. The writ of attachment, al- 
though containing a clause of summons, and although usually 
and in this instance the commencement of proceedings, is 
really more nearly allied to final than to mesne process. It 
is substantially a writ of execution, except that it emanates 
at the beginning instead of the termination of a suit. Its 
object is to seize and hold property subject to the claims sued 
on and to satisfy them. The suggestion of the counsel for 
the defendant in this case, that the validity of the writ of at- 
tachment ought not to depend upon the validity of the clause 
of summons contained in it, is entitled to consideration. It 
may seem novel, and the statute makes the clause of sum- 
mons an essential portion of the writ of attachment, but in 
effect they may be regarded as two separate writs, and with 
separate objects—the one directing the officer to seize prop- 
erty as 4-security for the creditor—the other directing the 
officer to advise the debtor of what has been done. Of course 
the court will not permit the property seized to be subjected 
to the payment of the debt, unless the debtor is legally ad- 
vised of the proceedings; but it is not perceived why the 
invalidity or total nullity of the summons should necessarily 
make the attachment also a nullity. The summons is a con- 
stituent part of the attachment and may be conceded to be a 
mere nullity; yet it does not follow, for this reason alone, 
that the attachment is void, and the levy under it illegal, and 
the officer a trespasser. The defendant may appear, the writ 
may be amended, or a new summons issued. All this only 
tends to delay the creditor, not to oppress the debtor. If the 
property has been improperly attached, the statute has pro- 
vided an ample remedy in the bond and security required of 
the creditor. 
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If the writ in this case had been a simple summons and 
made returnable sooner than the law authorized and a judg- 
ment by default was taken, the validity of such a judgment 
might be questioned. But that is not this case. The writ 
of attachment is made returnable at a day earlier than by 
law is warranted. Under this writ property is taken and the 
party defendant summoned. So far as the summons is con- 
cerned it may be regarded as a nullity, although we would 
not be understood as so deciding; and yet the remainder of 
the writ, under which the levy is made, does not necessarily 
fall with the summons. It is like an execution, and ought to 
be governed by the rules which are applicable to executions. 
An execution returnable at a day later than by law it should 
have been has been held only voidable. (Milburn v. Gil- 
man, 11 Mo. 64.) To hold the attachment a nullity is to 
make the officer and all concerned in its levy trespassers. We 
see no injury which can result from considering the writ only 
voidable. 

The instructions offered by the plaintiff, which sought to 
put to the jury the fact of diligence on the part of the bank, 
would have been appropriate, if any testimony on this sub- 
ject had been submitted ; but the bank offered no evidence 
on the subject. The plaintiff produced the writ of attach- 
ment and its levy; proved the voluntary dismissal by the 
bank, and that the bank had been verbally requested by the 
defendant to institute this suit; and there the testimony 
ended. The bank offered no evidence in rebuttal, but relied 
on the invalidity of the writ. The whole case turned upon 
this question in the court below, and no testimony brought 
up the question of diligence. Whether the bank acted with 
due diligence does not appear. Whether she was advised to 
pursue the course she took by her legal counsel—whether 
she communicated to the security the steps taken in dismiss- 
ing the writ—whether any effort was made to amend or sue 
out a new writ— nowhere appears. Prima facie a case was 
made out against the bank. Her course might have been 
perfectly justifiable in dismissing an attachment, which was 
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certainly voidable and might have been on good grounds es- 
teemed void ; but the defence is not placed on these grounds. 
It was relied on that the writ was void, and we are not dis- 
posed to say that the writ was a mere nullity. 

As to the knowledge of the bank that defendant was secu- 
rity at the time the note was given, it is not perceived how 
this circumstance has any bearing on the case, since it ap- 
peared that the bank was aware of this fact when the attach- 
ment was sued out. The instruction which put to the jury 
the hypothesis that the property secured under the attach- 
ment was insufficient to pay the debt was properly refused, as 
there was no evidence to warrant it. 

Judge Scott concurring, the judgment is affirmed; Judge 
Richardson dissents, being of opinion that the writ of attach- 
ment was void. ' 


LETToNn, BY HIS CuRaTOR, Appellant, v. Graves et al., Re- 
spondent.* 


1. In suits under section 30 of the act concerning wills (R. C. 1855, p. 1571,) 
to contest the validity of wills the supreme court will review the proceed- 
ings of the lower courts only in matters of law. 


Appeal from Lafayette Circuit Court. 


The facts appear in the opinion of the court. 
Hovey and Sharp, for appellant. 


I. The court erred in refusing to vacate and set aside the 
probate and to delare the instrument of writing not to be a 
will. It was not a testamentary instrument, nor did it have 
the requisites or characteristics of a will. (See 1 Jarman, 
12; 1 Atk. 269; 3 P. Wms. 337; 7 John. Ch. 57; R. C. 
1855, p. 1569; 1 Jarm. 215 ; 13 B. Mo. 807 ; 2 Paige, 396.) 





* Napron, Judge, having been of counsel, did not sit at the hearing of 
this cause. 
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Ryland and Trozell, for respondents. 


I. The instrument in controversy was a testamentary in- 
strument. (1 Jarm. 18, 115; 1 Dessaus. 554; 6 Dana, 
257; 1 McCord, 409; 4 Hawks, 141; 1 Dessaus. 617; 12 
N. H. 371; 4 McCord, 12, 198; 3 Paige, 368; 2 Ves. 204; 
4 Brown. Ch. 855; 1 Williams on Ex’rs, 53, 4,5; 2 Hage. 
Eccl. 247; R. C. 1845, p. 1083 ; 2 Coxe, 16; 13 Ves. 297 ; 
T Mo. 591.) 


RICHARDSON, Judge, delivered the opinion of the court. 


This was an action under the 30th section of the act con- 
cerning wills (2 R. C. 1855, p. 157), and was instituted for 
the purpose of setting aside the probate which had been 
granted of an instrument of writing as the last will of John 
W. Letton, deceased. The case was tried by the court with- 
out a jury. No instructions were asked or given, and no 
exceptions were taken to the admission or exclusion of evi- 
dence. 

The 81st section declares, “ the verdict of the jury or the 
finding and judgment of the court shall be final, saving to 
the court the right of granting a new trial as in other cases, 
and to either party an appeal, in matters of law, to the 
supreme court.” 

We can not tell whether the court committed error in find- 
ing against the evidence—in which case we are not permitted 
to interfere—or in applying the law to the facts. If errors 
were committed in matters of law preserved by proper excep- 
tions or instructions, or in the admission or exclusion of evi- 
dence, this court could correct such errors; (Dickey v. 
Malechin, 6 Mo. 177;) but this record presents nothing on 
which we are permitted to pass. 

Judge Scott concurring, the judgment will be affirmed. 
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Evans, Appellant, v. FraNKLIN, Respondent. 


1. It is too late, after verdict in an action for slander, to object to the suffi- 
ciency of the justification set forth in the answer. 


Appeal from Dallas Circuit Court. 


This was an action for slanderous words. The slanderous 
words charged, leaving out the innuendoes, are: “ He stole 
my cow ;” “ Henry Evans stole my cow;” “he had stolen a 
cow ;”’ “ he had stolen a cow belonging to the estate of James 
Franklin ;” “ he had stolen a cow belonging to the estate of 
James Franklin, deceased.” ‘ Henry Evans had stolen a 
cow belonging to the estate of James Franklin, deceased.” 

The answer denies specifically the speaking of the words 
charged ; and proceeds thus: “ And the said defendant for 
further answer says, he did say that plaintiff had stolen a cer- 
tain red cow belonging to the estate of James Franklin, de- 
ceased ; and well he might have so said, for he here avers, 
and so charges the fact to be, that he, said plaintiff, did steal 
a certain red cow belonging to the estate of James Franklin, 
deceased, some time in the year 1855; and said defendant 
for further answer denies that the plaintiff has sustained dam- 
ages,” &c. 

The jury found a verdict for defendant. 

Wright for appellant. 


I. The pretended justification in the answer was a nullity 
and should have been so treated. (3 How. Prac. R. 406.) 

II. The court erred in giving the instructions asked on the 
part of defendant. The court erred in admitting any evi- 
dence in support of the supposed plea of justification. There 
was no evidence tending to show that plaintiff had been 
guilty of stealing. The evidence was not sufficient to prove 
even a trespass. 

W. P. Johnson, for respondent. 


I. If there was any objection to the answer the plaintiff 
should have moved the court to strike out the objectionable 
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parts ; or, if wholly insufficient, asked judgment for want of 
an answer. It was too late after verdict to object to the an- 
swer. The cause was fairly submitted to the jury. 


RicHarDson, Judge, delivered the opinion of the court. 


It does not appear from the bill of exceptions that any 
exceptions were taken to the admission or exclusion of evi- 
dence, and, though it is stated that the defendant excepted to 
the instructions given for himself, it is not shown that the 
plaintiff objected or excepted to any of the instructions. 

The plaintiff did not object to the answer until after the 
verdict. It was then too late, for it is settled that in actions 
of libel or slander the plaintiff can not object, on the trial or 
after the verdict, that a plea of justification is insufficient; and 
however insufficient it may be the defendant will be entitled 
to a verdict, if it be proved. (Edwards vy. Walter, 3 Stark. 
7.) Though the answer is informal, we think it presented 
only the issue of justification, and the general finding of the 
jury in favor of defendant was in proper form. The evidence 
was conflicting, and though we might think that the verdict 
should have been for the plaintiff, it is not so grossly against 
the evidence as to warrant the interference of this court. 

The judgment will be affirmed, with the concurrence of the 
other judges. 





Bonp, Defendant in Error, v. Wor.ey e¢ al., Plaintiff in 
Error. 


1. An agreement entered into by the payee of a promissory note with the 
maker thereof, that the latter shall have the privilege of renewing, can not 
be set up as a defence to a suit on the note. 

2. Usury must be specially pleaded. 

3. Bills for discovery are abolished. 


Error to Jackson Circuit Court. 


This was an action on several promissory notes. The de- 
fendants in their answer admitted the execution of the notes, 
17—VOL. XXVI. 
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but set forth at great length the circumstances under which 
they were executed, alleging that there was granted a privi- 
lege of renewing at the maturity, &c. All of this answer, 
except the admission of the execution of the notes, was 
stricken out on motion of the plaintiff. 


Hovey, for plaintiff in error. 


I. The answer shows an entire want of consideration as to 
the eight hundred dollars of the debt demanded. The debt 
was not due at the commencement of this suit. (R. C. 1855, 
p- 1233, 1290.) 


II. Whether or not a bill for discovery is a proper remedy 
under our statute, yet the answer, as such, was still good. 


Sheley, for defendant in error. 


I. The answer does not create or make a direct issue ; it 
only attempts to set up an excuse for non-compliance with 
the contract; and a motion was the only way to reach it. 
(See R. C..p. 1282, § 12, p. 1236, § 30, 31.) 

II. The old bill of discovery is abolished by our present 
practice act. R. C. p. 1290, § 28, 29, 30, 31.) 


NaptTon, Judge, delivered the opinion of the court. 


The answer in this case sets up as a defence to the notes 
sued on that the obligor Worley was to have the privilege of 
renewing them at the end of the year, when they became 
due. This is no defence to the action, as the agreement to 
renew did not amount to a defeasance or release and can 
only be available as the basis of a separate suit. (Bucher v. 
Payne, 7 Mo. 462; Atwood v. Lewis, 6 Mo. 392.) 

The plea does not amount to a plea of usury, and we pre- 
sume was not so designed. The defendant avers his readi- 
ness to renew and pay the entire face of the notes (including 
the twenty per cent. interest) with ten per cent. interest 
upon this amount, provided the agreement above referred to 
for further time is complied with. Defendant also states that 
the $800 note is without consideration, except the agreement 
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aforesaid; the conclusion from all which is, that the notes 
are not yet due, but no unwillingness is expressed to pay 
them whenever they are due on account of any usurious in- 
terest heing embraced in them. The answer ends with a 
prayer for discovery and for general relief. 

It is not difficult to frame a plea of usury, and no particu- 
lar form is required; nor ought any odium to attach toa 
resistance to exorbitant exactions. Still, it is at the option 
of a party to plead it or not; and although the court may in- 
fer from the facts stated that such a plea would have been 
available, the defence is not for this reason to be considered 
as set up. No bill of discovery is now allowed since our 
statute has provided other more convenient modes by which 
every purpose of such bills can be attained. 

The other judges concur. Judgment affirmed. 





Speaker, Plaintiff in Errror, v. McKenzie, Defendant in 
Error. 


1. Words charging that a man had whipped his mother are not actionable in 
themse¢lves ; special damage must be alleged. 


Error to Livingston Circuit Court. 


This was an action for slanderous words. The words 
charged, leaving out the innuendoes, are as follows: “ He 
whipped his mother ;”” “he whipped his mother and 
told me so ;” “ one Mr. told me that he had whipped 
his mother and left.” 

The court sustained a demurrer to the petition. 








Ewing, for plaintiff in error. 


The words charged are actionable. The gravamen in an 
action of slander is social degradation. The words in this 
case charge such a criminal violation of filial obligations and 
duties as necessarily involves social degradation. The phrase 
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“assault and battery”? includes the various grades of that 
offence, and is punishable according to the grade by fine, or 
by both fine and imprisonment in the county jail or in the 
penitentiary. Simple assault and battery is punishable by 
imprisonment if the fine is not paid. Plaintiff was charged 
with having committed the crime in the state of Ohio and 
fled therefrom in consequence of it. At the common law, as- 
sault and battery was an indictable offence and punishable by 
fine and imprisonment, and in some cases by ignominious 
penalties, such as pillory. (2 Black. 166.) The common 
law will, in the absence of proof, be presumed to be the law 
of Ohio. (Baker v. Pierce, 6 Mod. 24; 1 Bulst. 40; Stark. 
on Slander, 15, 26; Onslow v. Horne, 3 Wills. 177; Holt 
v. Shaffield, 6 T. R. 691.) Words which charge or import a 
crime punishable by law, whatever may be the nature or de- 
gree of the crime, are actionable in themselves. (1 Swift, 
484; see also Woodbury v. Thompson, 3 N. H. 194; 14 
Johns. 233.) 


Gardenhire §; Lay, for defendant in error. 


RIcHARDSON, Judge, delivered the opinion of the court. 


This was a suit for slander, and the words alleged to have 
been spoken are that the plaintiff had whipped his mother. 
This charge imputed only an assault and battery, and the 
words laid in the petition are not actionable without the aver- 
ment of special damage. (Birch v. Benton, 26 Mo. 153.) 
The demurrer to the petition was properly sustained ; and the 
other judges concurring, the judgment will be affirmed. 


—__1426e>—_—_- 


Isu, Respondent, v. CHILToN, Appellant. 


1. The sixth section of the forcible entry and detainer act (R. C. 1855, p. 
788) regulates the form and substance of the complaint in an action of for- 
cible entry and detainer. 

2. A complaint in an action of unlawful detainer in the following form: 
“ Plaintiff states that defendant unlawfully detains from him a tract of land 
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belonging to plaintiff [describing it]; that said farm belongs to plaintiff, and 
the defendant wrongfully and unlawfully detains the same from plaintiff, 
and has since the first day of March, 1856; that said premises are worth 
twenty dollars per month,” is sufficient. 

8. If a tenant holds over the premises demised with the acquiescence of his 
landlord, he is not guilty of an unlawful detainer. 


Appeal from Jackson Court of Common Pleas. 


This was an action of unlawful detainer. The following is 
the complaint: “ Plaintiff states that defendant unlawfully 
detains from him a tract of land belonging to plaintiff, lying 
in Jackson county, Missouri, described and known as eighty _ 
acres of land lying immediately east of the lands of the heirs 
of Jonathan Colcord, deceased, and immediately east of the 
dwelling house on said lands occupied by Mrs. Rebecca Col- 
cord, being the same farm occupied by Robert Daniel, jr., in 
the year 1855, and from which he removed in the spring of 
1856; that said farm belongs to plaintiff, and defendant 
wrongfully and unlawfully detains the same from plaintiff, 

and has since the first day of March, 1857. The said prem- 
ises are worth the sum of twenty dollars per month.” 

The defendant moved the court to dismiss the suit for the 
insufficiency of the complaint. The court overruled the mo- 
tion. The jury rendered a verdict in favor of complainant. 


f 


Hovey, for appellant. 

I. The court ought to have dismissed this suit on motion. 
No facts were stated which warranted the issuing of the writ. 
(Andyae v. Heinreitz, 19 Mo. 311; Archer v. Goldstein, 13 
Mo. 24.) The court erred in instructing the jury. The first 
instruction is bad for want of the words “ without the con- 
sent of Ish, either express or implied,” following the words 
‘‘ after his term had thus expired.” (4 Knt. Com. 112; 2 
Black. Com. 150.) The third instruction was erroneous. 
(1 Sto. Eq. § 323, 330.) 
. Ryland § Son, for respondent. 











I. The complaint is sufficient under section 6 of act of for- 
cible entry and detainer. (R. C. 1855, p. 788.) The de- 
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scription of premises is sufficient. (Tipton v. Swayal, 4 Mo. 
98.) This complaint is not liable to the objection taken in 
Andrae v. Heinreitz, 19 Mo. 311. At all events it is good af- 
ter verdict. The court properly instructed the jury. No 
notice to quit was necessary. (R. C. 1855, p. 1012, § 14; 
19 Mo. 122; Clayton v. Blakley, 8 Mo. 3.) 


Napton, Judge, delivered the opinion of the court. 


The sixth section of the act concerning forcible entry and 
detainer (R. C. 1855, p. 788) is the one which we under- 
stand to regulate the form and substance of a complaint un- 
der this statute. In that section the facts which must be 
stated in the complaint to authorize the justice to issue his 
writ are pointed out. The complaint must be in writing, 
signed by the party aggrieved or his attorney, and verified by 
affidavit. It must specify the land or tenement upon which 
the forcible entry and detainer or the unlawful detainer has 
been committed; must state by whom the wrong is done, 
and at what time it was committed. Upon such a statement 
as this the justice is authorized by the statute to proceed. 
The second and third sections of the statute contain a more 
particular definition of the acts which constitute the two 
offences ; but these sections were not designed to prescribe 
the form of the complaint. If that conforms to the pro- 
visions of the sixth section it is sufficient ; and upon the trial 
the plaintiff must show that the defendant has been guilty of 
the forcible entry and detainer or the unlawful detainer, as 
these offences are described and defined in the second and 
third sections, according as the one or the other has been 
charged in his complaint. 

The complaint in this case is, in our opinion, sufficient. It 
complies with all the requisites of the sixth section of the act. 
The land is described with certainty enough ; the offence is 
specified in the words of the section, and the time when and 
the person by whom the offence was committed are also sta- 
ted. In the case of Andrae v. Heinreitz, 19 Mo. 311, the 
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complaint was liable to objections which do not exist against 
the present; still it is apparent that the court in that case 
overlooked or disregarded the sixth section of the statute and 
required the complaint to be made so as to conform to one 
of the various cases particularly described in the second and 
third sections. As this remedy is designed to be summary 
and its cognizance is entrusted to justices of the peace, we 
think it reasonable to infer that great strictness in the forms 
of procedure was not designed to be enforced. Indeed in the 
multitude of mutations which this statute has undergone 
since its first revision in 1825, so many additions, omissions 
and changes have occurred, that it might puzzle even a skill- 
ful pleader so to frame a complaint as to embrace some of the 
cases enumerated in these two sections. 

The first instruction given by the court is as follows: “If 
the jury believe from the evidence that defendant rented from 
plaintiff the premises mentioned in the complaint for the year 
1856, ending March 1st, 1857, and that at the time of the 
commencement of this action his term of renting had expired, 
and that defendant continued to hold and occupy said prem- 
ises after his term had thus expired, defendant was guilty of 
an unlawful detainer, and the jury will find the defendant 
guilty of an unlawful detainer.” 

There is no doubt that where a tenancy is to terminate at 
a fixed time no notice to quit is necessary, and if such tenant 
wilfully holds over after the expiration of his term) he may, 
after demand made and notice in writing given requiring the 
possession, be made liable to the payment of double rent, 
within the ninth section of our act concerning landlords and 
tenants. (R. C. 1855, p. 1012.) But a tenant may hold 
over by permission of the landlord and become, according to 
circumstances, a tenant from year to year, or a tenant at suf- 
ferance. If the landlord receives rent after the termination 
of the lease, the tenant is usually regarded as a tenant from 
year to year; and even without the reception of rent, when 
the tenancy continues with the consent of the landlord, it can 
not be less than a tenancy at sufferance. In the latter case 
our statute has provided for one month’s notice. 
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The instruction given by the court excludes from the jury 
all inquiry into the consent of Ish, the landlord, to the con- 
tinuance of the defendant on his land after the first of March, 
1857, and up to the 19th of that month, when the notice to 
quit was served. 

It seems that there was some understanding that defendant 
should, upon certain contingencies, have the refusal of the 
land for another year. Although this agreement or under- 
standing, being verbal only, was not binding on the plaintiff, 
as the court properly declared to the jury, and in that point 
of view was no defence to the action, still it is possible that 
the jury might have inferred from this and perhaps other cir- 
eumstances an acquiescence on the part of plaintiff in the 
defendant’s holding over. Under the instruction as given 
this point was not open to the jury. They are directed 
to find a verdict for plaintiff, if they find a holding over, 
without any qualification as to the character of such holding, 
whether willful, as the statute describes it, or, which is the 
same thing, without the consent of the landlord, or not. 

None of the instructions asked by defendant were given, 
nor do we think their refusal would have constituted any 
objection to the judgment, if the instruction given had been 
modified as suggested. 

The judgment must be reversed and the cause remanded ; 
the other judges concurring. 


Tue Srate, Appellant, v. Ross, Respondent. 


1. An indictment charging that the defendant, a minister of the gospel, unlaw- 

- fully joined in marriage a minor, “without then and there having the certif- 
icate or presence and consent of the parent or guardian, or other person 
having the care and government of such minor,” is insufficient. 


Appeal from Polk Circuit Court. 


The quashing of the following indictment, which was 
founded on the act regulating marriages (R. C. 1855, p. 
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1062), constitutes the error complained of: “The grand 
jurors for the State of Missouri, &c., upon their oaths pre- 
sent, that James P. Alsup on the 19th day of July, A. D. 
1856, at the county of Polk aforesaid, was then and there a 
minor under the age of twenty-one years, and was then and 
there the son of John P. Alsup, who was then and there the 
father and natural guardian of James P. Alsup, and who 
had the legal custody of said James P. Alsup, to-wit, at the 
county of Polk aforesaid; and the jurors aforesaid, upon 
their oaths aforesaid, do further say that Robert Ross, late of 
the county of Polk and state of Missouri, on said 19th day 
of July, A. D. 1856, at the county of Polk aforesaid, the said 
Robert Ross then and there being a minister of the gospel, 
did then and there unlawfully join in marriage said James 
P. Alsup and Maria Ross, the said James P. Alsup then and 
there being a male under the age of twenty-one years, without 
said Robert Ross then and there having the certificate or pre- 
sence and consent of the parent or guardian or other person 
having the care and government of such minor, to-wit, on 
said 19th day of July, A. D. 1856, at the county and state 
aforesaid, contrary,” &c. 
Ewing, (attorney general,) for the State. 
F. P. Wright, for respondent. 


RICHARDSON, Judge, delivered the opinion of the court. 


The indictment in this case was properly quashed because 
it does not follow the law under which it was framed. The 
seventh section of the act regulating marriages prohibits the 
joining in marriage any mate under the age of twenty-one 
years or female under the age of eighteen years, unless the 
parent or guardian, or other person under whose care or gov- 
ernment such minor may be, shall be present and give con- 
sent thereto; or unless the minor applying shall produce a 
certificate in writing under the hand of the parent or parents 
or guardian, or, if such minor has no parent or guardian, 
then under the hand of the person under whose care and 
government he or she may be. 
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The indictment does not allege that the minor did not pro- 
duce a certificate of approbation from the proper person, but 
only that the defendant performed the marriage ceremony 
without “then and there having the certificate or presence 
and consent of the parent or guardian or other person having 
the care and government of such.” Certificate of what? 
The law does not require the person performing the ceremony 
to have a certificate, whether the parent or guardian. is pre- 
sent or not; but it is sufficient that a proper certificate is 
produced by the minor. There is nothing in the indictment 
negativing the fact that the minor produced the necessary 
certificate. 

The judgment will be affirmed with the concurrence of the 
other judges. 


Bruce, Appellant, v. Satine County, Respondent. 


1. Where a road has been opened by order of a county court, the proper 
course to be pursued by one who wishes to have the same closed is to apply 
to the county court by petition, under the 30th and 31st sections of article 
Ist of the act concerning ‘roads and highways (R. C. 1855, p. 1374) to va- 
cate the same as useless. 


Appeal from Saline Circuit Court. 


At February term, 1851, of the county court of Saline 
county, an order was made appointing commissioners to open 
a certain road. The commissioners made their report at the 
May term, 1851. The report was approved, the court at the 
time making the order that “ said road as viewed and marked 
out by the aforesaid commissioners, when cut out, will be es- 
tablished as a public highway.”’ The court at the same time 
appointed an overseer to cut out and put the road in rerair, 
and districted the road, and appointed justices of the peace to 
allot hands to work said road. At the August term, 1857, 
of the Saline county court, the court made another order ap- 
pointing a new overseer, and directing him to open, cut out 
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and put the road in good repair. At adjourned term, Sep- 
tember, 1857, A. F. Bruce made a motion to set aside the last 
mentioned order upon the following grounds: Ist, because 
said road was not legally established as the law directs; 2d, 
because the assent of parties over whose lands said road 
passes have not consented to the same, nor have they been 
notified of said road passing over their land; 3d, because 
said road, if established at all, was so established six years 
ago, but has never been opened or repaired or kept in repair 
or used as a public highway. This motion was “rejected by 
the court.” An appeal was granted to the circuit court. A 
motion was made in the circuit court in behalf of the county 
court to dismiss this appeal, which motion was granted and 
the appeal dismissed. 


Adams, for appellant. 


I. An appeal will lie to the circuit court from an order of 
the county court requiring a new road to be opened. (Guyer 
v. Cooper County 19 Mo. —.) The county court had no 
right or power to make an order for the opening of a road, 
which had been abandoned for six years, without the institu- 
tion of proceedings de novo. The appeal was not taken from 
an order appointing a road overseer, but from an order re- 
quiring @ road to be opened which had no existence and had 
been closed for six years. 


Ryland & Son, for respondent. 


I. An appeal does not lie in a case like this to the circuit 
court. (10 Mo. 364, 680.) Bruce, the appellant, shows no 
interest in the matter in controversy. 


Scort, Judge, delivered the opinion of the court. 


We do not consider that Bruce took the necessary step to 
attain the object he had in view. If he was aggrieved by the 
opening of the road, he should have adopted the proper 
means for redress when the road was first opened. No such 
length of time had elapsed, from the period of opening the 
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road until the proceedings of the county court in 1857, as 
would authorize the presumption that the road had been 
abandoned. The county courts may vacate roads. If the 
long disuse of this road afforded a presumption of its useless- 
ness, then Bruce, by proceeding under the 30th and 31st 
sections of the act concerning roads, might have had the ques- 
tion determined whether the road was abandoned or not. 
The county court had no authority in the manner proposed 
by Bruce to determine the question whether there was a 
road or not. The other judges concurring, the judgment 
will be affirmed. 


CuarK eft al., Defendants in Error, v. HUFFAKER’s ADMIN- 
IsTRATOR, Plaintiff in Error. 


1. In an action against A. and B. as partners, the declarations of A. are inad- 
missible in behalf of B. to disprove the partnership alleged; nor, where B.’s 
declarations are resorted to in such case to prove the partnership as against 
him, can he disprove such declarations by declarations of a contrary char- 
acter made by himself. 


Error to Jackson Circuit Court. 


This was an action upon two promissory notes against C. 
M. Smith and Charles H. Thornton, administrator of F. W. 
Huffaker, deceased. The notes were alleged to have been 
executed by Smith and Huffaker as partners, under the name 
and style of “C. M. Smith.” Default was taken against 
Smith. Thornton answered. To show that Huffaker was a 
partner of Smith, plaintiffs introduced in evidence declara- 
tions made by said Huffaker. To disprove the alleged part- 
nership defendant offered in evidence declarations made by 
Smith and Huffaker. They were rejected by the court. The 
jury found a verdict for plaintiffs. 


Adams, for plaintiff in error. 
I. The plaintiff had a right to prove that Huffaker was a 
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partner of Smith by his declarations or admissions. The de- 


fendant surely had the right to rebut this proof by showing 
that Huffaker did not hold himself out to the world as part- 
ner. The articles of agreement between Huffaker and Smith 
and the power of attorney from Smith were the best evidence 
that could be adduced to show the relation between them. 
His acts and declarations were admissible in rebuttal. If 
this evidence is not admissible it is difficult to perceive how a 
party could protect himself. An allegation of partnership is 
made; a witness is suborned to testify to declarations tend- 
ing to show that he has held himself out to the world as a 
partner. Can he not disprove this by showing that he was 
merely a clerk, and that his conduct and that of his employer, 
and their acts and declarations explanatory of those acts, 
made contemporaneously with them, were consistent with the 
true position he occupied, and tended to show that he did 
not hold himself out as partner? To admit such evidence is 
not permitting a party to make evidence for himself. There 
is no pretence that any representations were made to the 
plaintiff. (1 Esp. 29; 2 H. Bl. 235; 1B. & Ad. 128; 7 B. 
Mon. 457; 8 Ala. 560; 1 Moody & Rob. 9.) 


Hovey, for defendant in error. 


I. The court did not err in rejecting the testimony offered 
in behalf of defendant. (38 Watts, 105; Gow on Part. 198; 
Story on Part. § 64, 84; Young v. Smith, 25 Mo. 341; 1 
Greenl. Ev. § 110.) ’ 


Scott, Judge, delivered the opinion of the court. 


It is not easy to perceive any principle which makes the 
acts or declarations of Smith evidence for Thornton, the ad- 
ministrator of Huffaker. If two are jointly sued, where is 
the rule which allows the acts or declarations of one to affect 
the other before there is first established some privity between 
them by contract, by crime, or in law. So far from any thing 
like that being the case here, the declarations of one party to 
the suit are offered to show that there was no such relation 
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between him and his co-defendant as would make his decla- 
rations evidence. If two are sued as partners, can the decla- 
rations or conduct of one be given in evidence for the other 
before the fact of the partnership is established ? Smith’s de- 
clarations and conduct may affect himself, but on what prin- 
ciple are. they evidence for one who uses them for the very 
purpose of showing that there was no such relationship be- 
tween him and Smith as would authorize Smith by a verbal 
act or any other kind of act to affect him? How is the objec- 
tion answered by saying that Smith’s declarations are part of 
the res geste? By whom were the res geste performed? If 
by any one, certainly by Smith. How can Smith by his de- 
clarations make evidence for another, not as against himself 
but as against a stranger? The objection to the evidence is, 
that it is an unsworn declaration, which can only be evidence 
against the party making it, or one who is in privity with 
him by law, by contract, or by crime? So far from any priv- 
ity existing between these parties, the evidence is offered to 
show that there was none. It is just the same case as if the 
unsworn declarations of any other person were offered to 
prove a fact. Ordinarily, if two parties are wrongfully joined 
in an action as defendants, and one wants the evidence of the 
other, the co-defendant’s defence is submitted to the jury, and 
if they find for him he is then sworn as a witness. When 
this cause was tried, the act supplementary to the act con- 
cerning witnesses, approved 12th February, 1857, was in 
force. (Sess. Acts, 1857, f. 181.) That act allows a defen- 
dant to examine his co-defendant. If our act is to receive 
the construction of the New York statute from which it was 
copied, it would seem that in this case Thornton might have 
had Smith sworn as a witness. (Voor. N. Y. Code, § 3, p. 
400.) What right had he then to use, as evidence, his decla- 
rations? Butif he had no right to make a witness of him, 
it does not follow that his unsworn declarations must have 
been evidence. 

Thus much as to Smith’s acts and declarations as evidence 
for his co-defendant ; now as to the acts of Huffaker. Smith 
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and Huffaker’s administrator were sued for a partnership 
debt alleged to have been contracted by Smith and Huffaker. 
Smith admitted his indebtedness, and there was an abundance 
of testimony showing the liability of Huffaker as his partner. 
When partners sue as plaintiffs, their articles of co-partner- 
ship, or their acts and their declarations of each other as 
partners, in connection with the business, may be given in 
evidence in their favor to prove their partnership. (Gilbert 
v. Whidden, 20 Maine, 367.) There is no other way of 
establishing the fact of a partnership. But we consider it a 
different matter, when persons are sued as partners and a full 
case is made out against them, that they should be permitted 
by their acts and declarations to disprove the case thus made. 
Under some circumstances when a witness states a fact and 
an attempt is made to discredit him, it may be shown that he 
has always been consistent in his averments in relation to 
that fact. But when it is sought to bind a party by his decla- 
rations and admissions, and such declarations and admissions 
are produced in evidence against him, it is not competent to 
him to show that he made at other times declarations of a 
contrary character. A party’s declarations may be evidence 
against him but not for him. Let the judgment be affirmed. 


DowLinc & WIFE, Respondents, v. Topp, Appellant.* 


1. No action at law can be maintained by a parent for the possession of his 
child; if the child be unlawfully restrained of his liberty a writ of habeas 
corpus should be resorted to. 


Appeal from. Weston Court of Common Pleas. 


This action was commenced January 26, 1853, in the 
Platte circuit court. It was removed by change of venue to 
Weston court of common pleas. The plaintiffs, Timothy 





* Napton, Judge, having been of counsel, did not sit at the hearing of this 
cause.—[ReEp. 
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Dowling and Martha Dowling his wife, allege in their peti- 
tion that in August, 1852, the defendant, William Todd, 
stimulated by fanaticism, seduced from the possession and 
control of plaintiffs a child, a son aged thirteen years, in May, 
1852, named John Saunders, the child of said Martha Dow- 
ling by her former husband; that plaintiffs have ever since 
tried to get possession of said child, but have been prevented 
by the machinations of defendant ; that defendant, in Decem- 
ber, 1852, without the consent or knowledge of plaintiffs, 
“procured the judge of the probate court of this [Platte] 
county to violate the law by making an order appointing de- 
fendant guardian of said child ;’’ that the services of said 
child have been worth since he has been under defendant’s 
control, seven dollars per month. “ Plaintiffs therefore ask 
the court to vacate, annul, and forever set aside said order of 
the judge of said probate court; and they further ask judg- 
ment that the defendant return said child jo plaintiffs ; and 
also judgment for the worth of the services ofsaid child from 
the first day of August last,” &c. 

The court made the following finding of the facts: ‘“ That 
the plaintiff Martha Dowling is the mother of the said John 
Saunders mentioned in the petition—his father being dead ; 
that there was no legal adjudication as to her competency or 
fitness for the duties of guardian of the said John Saunders ; 
that said Martha Dowling had no notice of the appointment 
of the said defendant as guardian of the said John Saunders 
by the probate court; and the court also finds from the evi- 
dence that said Martha Dowling is competent and fit for the 
duties of guardian of the said John Saunders ; and that his 
age is under twenty-one years. Upon which facts so found 
as aforesaid the court declares the law to be, that the mother, 
after the death of the father, is entitled to the custody and 
control of her child until it is twenty-one years of age; and 
that the appointment of said defendant as guardian of said 
John Saunders, without notice to his mother, ard without 
inquiring as to her competency or fitness, is null and void. 
It is therefore ordered and adjudged by the court, that said 
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order in said petition mentioned appointing said defendant 
guardian of said John Saunders be set aside as null and void; 
and that said defendant permit said mother to take and exer- 
cise control over said John Saunders.” 


, for appellant. It was contended in a writ- 
ten brief filed at a former term by Judge Napton (now judge 
of supreme court) that the circuit court had no power or 
jurisdiction, in a collateral proceeding, to annul or vacate an 
adjudication in the probate court; that the appointment of 
defendant as guardian was valid until set aside by some pro- 
ceeding recognized by the law ; that the superintending con- 
trol of the circuit court can not be assumed in a mere collat- 
eral proceeding. The finding of the court was simply that 
the mother was competent and fit, although, for aught. that 
appears, her husband may have been the most unsuitable per- 
son in the world. The finding of the court is not a finding 
of facts and of material facts, but an abstract declaration of 
law that the mother was natural guardian when the father 
was dead ; and this is not the law, when the second marriage 
has taken place, so far as property of the child is concerned. 
The remainder of the finding is that the adjudication of the 
probate court was not valid. This was a question of law. 
Even on the question of notice there is no finding that the 
plaintiff Dowling, the husband, did not have notice, but only 
that his wife had not. The court seems to have thought that 
the first section of our act concerning guardians made it the 
imperative duty of the court, under all circumstances, to suf- 
fer the natural guardianship of the mother to continue till 
twenty-one, although she may have married a man totally 
unfit for such duties. The court undertakes to decide that 
the probate court had never considered the fitness of Mrs. 
Dowling to continue in the guardianship of her son, because 
that court found Mr. D. unfit and not her in so many words. 
I hold that this question was necessarily passed upon by the 
probate court when they permitted the minor, who was over 

fifteen, to select his grandfather for his guardian. 
- VOL. xxvI—18 
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Scott, Judge, delivered the opinion of the court. 


There is nothing in the finding of the court which warrants 
the judgment which was rendered in the cause. This is a 
very irregular proceeding, and the court wholly mistook its 
powers and duties in the trial of the action. The only matter 
which gave any ground for a suit against the defendant in 
the petition mentioned was the depriving the parents of the 
services of their child. Yet, in relation to this subject, there 
is no fact whatever stated in the finding; and thus all foun- 
dation for a judgment against the defendant is taken away. 

The mother should not have been deprived of the guar- 
dianship of her child without notice of the proceedings 
against her. But if this want of notice rendered the order 
of the court void, no original suit could be brought to set it 
aside. It might have been appealed from ; or if, as the court 
declared, the order was void, then all courts would have so 
regarded it in any proceeding in which it might have been 
introduced ; and the party in that manner would have obtained 
every purpose which was contemplated by this singular suit. 

No action could be brought for the child. A parent has no 
property in the person of his child. If he is deprived of his 
services by another he may sue and recover the value of his 
services. Ifthe child is taken and held by another unlaw- 
fully or illegally restrained of his liberty, a writ of habeas 
corpus will restore him to his liberty. Courts of equity 
sometimes on the filing of a bill will interpose and dispose of 
the guardianship of a ward of the court. Judge Richardson 
concurring, the judgment will be reversed; Judge Napton 
not sitting. 


—_—_+2200e+— 


Brinton, Appellant, v. Browninc, Respondent. 


1. A. borrowed of B. $120 to enable him to enter a tract of land and was to 
have the money for a year by giving a mortgage upon the land when en- 
tered; ‘the land was entered but the mortgage was not given. Held, that B. 
might maintain an action against A. within the year for the money so loaned. 
The agreement to give a mortgage being within the statute of frauds, the 
promise to wait a year for the money was therefore without consideration. 
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Appeal from Barry Circuit Court. 


Wright, for appellant. 


I. If the plaintiff agreed to wait a year for the repayment 
of the money loaned, it was evidently upon the condition that 
the payment should be secured by mortgage upon the land. 
The court was of opinion that as there was no expressed time 
proved when the mortgage should be executed, therefore 
defendant had the entire year in which to doit. This is not 
law. The law implied that it should be done in a reasona- 
ble time. Plaintiff having waited for ten months he then 
rightly instituted suit. 

II. The court erred in refusing to permit plaintiff to take 
a nonsuit; the cause had not been finally submitted to the 
court. 


Napton, Judge, delivered the opinion of the court. 


The defendant in this case, in the early part of September, 
1854, borrowed of the plaintiff one hundred and twenty dol- 
lars to enable him to enter a tract of land, and was to have 
the money for twelve months, by giving a mortgage upon the 
land when entered. There was proof that the land was en- 
tered and that the mortgage was not given when this suit was 
instituted, which was in August, 1855. Upon these facts the 
court declared the law to be for the defendant, and judgment 
was entered accordingly. 

We think the plaintiff was entitled to his judgment. The 
contract for the mortgage. was within the statute of frauds, 
and the promise of the plaintiff to wait twelve months was 
therefore without consideration. In McGowan v. West, 7 
Mo. 569, it was held, that, where a note was given in con- 
sideration of a parol contract to convey land, in a suit upon 
such note the defendant could not plead in bar that the con- 
sideration was the parol contract, because it was at the option 
of the plaintiff to insist on the statute or not, and his suit 
upon the note might be constituted as a disclaimer of the 
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protection of the statute, so far as he was concerned. If 
therefore the plaintiff was not in fault, the defendant could 
not in this way rescind the contract. That case was not like 
this. Here the mutual promises form the consideration of 
the agreement. The plaintiff sues for his money, and the 
defendant insists on the promise of the plaintiff to wait twelve 
months, 2 promise manifestly given on consideration of the 
verbal. promise of the defendant to secure the money by a 
mortgage. Apart from the inability of the plaintiff to en- 
force.this promise, the time for its effectual performance had 
passed when ten or eleven months had elapsed after the entry 
of the land, and when the entire object of the conveyance 
as a security may have been defeated. The case of Barnes 
and others v. Wise, 3 Mon. 170, cited in the opinion of Mc- 
Gowan v. West, is an authority to show that under circum- 
stances like the present the statute of frauds is available to 
the plaintiff and that his money was due immediately. The 
plaintiff did not repudiate the contract, but the defendant has. 
The fact that no specific day was fixed for making the mort- 
gage is immaterial. As security was the object of the plain- 
tiff and the consideration for his agreement to give time, it 
was the obvious meaning of both parties that the mortgage 
should be given when the land was purchased. The judg- 
ment of the circuit court will be reversed and a judgment 
will be entered here for the debt and interest. The other 
judges concur. 


——_+000+—__ 


Wo corr, Plaintiff in Error, v. Lawrence County, Defen- 
dant in Error. 


1. In erecting county buildings the county courts must strictly pursue the 
provisions of the act concerning county buildings. (R. C. 1845, p. 286; R. 
C. 1855, -p. 498.) : ; 

' 2. No recovery can be had against a county on a quantum meruit for erecting a 

eourt-house for the county; a recovery, if had at all, must be had upon'a 

special contract entered into in conformity to the provisions of the act pro- 

viding for erecting county buildings. (R. C. 1845, p. 286.) 
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Error to Lawrence Circuit Court. 


The error complained of in this case is the sustaining of a 
demurrer to the following petition: “ Plaintiff states that 
said county of Lawrence owes him the sum of $1883.25, the 
balance due him for building a court-house on the public 
square in the town of Mount Vernon, in said county of Law- 
rence, the permanent seat of justice of said county, and fur- 
nishing the materials for the building said house; that he 
built said house under the direction and supervising con- 
trol of Samuel M. Anderson, superintendent, and of the 
county court of said county; and at the May term of said 
county court, he delivered said house, fully completed, to 
said county court for the use of said county, at the special 
request of said county, who then and there promised to pay 
plaintiff what it was reasonably worth to furnish the mate- 
rials and build said house, whereby the said county became 
liable to plaintiff to pay him what it was reasonably worth to 
furnish the materials and build said court-house as aforesaid. 
Plaintiff says that the furnishing the said materials and build- 
ing said house was reasonably worth the sum of $7629.90 ; 
that said county of Lawrence has paid at different times to 
plaintiff therefor sums of money amounting in the aggregate 
to the sum of $5,745.95 ; that the said balance amounting to 
the said sum of $1,883.95 is yet due plaintiff; that said county 
neglects and refuses to pay plaintiff said balance. Plaintiff 
therefore prays judgment for the said sum of $1,883.25 
against said county of Lawrence, and as in duty bound, &c. 

“ And plaintiff further states that at the time he delivered 
said house to said county court, as before stated, the said 
county court, on behalf of said county and plaintiff, entered 
into an agreement of record to refer the question.of how much 
ought to be allowed plaintiff as the balance for building said 
house to two men from each municipal township in said 
county, as will fully appear by reference to a copy of said 
record of agreement herewith filed; that at the time and 
place named in said submission all the arbitrators named in 
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said submission except two met, and the justices of said 
county court and said plaintiff also being present, it was 
then and there agreed between said justices of said court and 
plaintiff that the arbitrators then and there present should 
proceed to determine what the said plaintiff ought to have 
as the balance for furnishing materials and building said 
house ; and plaintiff further avers that said arbitrators then 
so met as aforesaid, neither party requiring them to be sworn, 
did then and there hear the proofs upon the said question, 
and. did then and there render their award in favor of plain- 
tiff, whereby they did then and there allow plaintiff the sum 
of $950; which said award the said court afterwards refused 
and still refuses to abide by; and, although often requested 
to abide by said award and grant a warrant on the county 
treasurer of said county for the amount so awarded as afore- 
said, the said court refused and still refuses to do so, whereby 
the said county of Lawrence became liable to plaintiff for the 
said sum of $950, so awarded as aforesaid ; a copy of which 
said award is herewith filed and made an exhibit in this 
cause. Plaintiff states that said court, in behalf of said 
county, made and entered into said agreement to submit said 
question to arbitrators as aforesaid, in consideration of plain- 
tiff’s delivering to them the said house as aforesaid. Plain- 
tiff prays judgment for the said sum of $950, so awarded as 
aforesaid, together with all legal interest thereon ; and as in 
duty,” &. | 


F. P. Wright, for plaintiff in error. 


I. The county courts are agents of the counties. The 
plaintiff under contract with the county court furnished mate- 
rials and built the court-house. It has been received without 
objection. The people of the county are using, occupying 
and enjoying it. It is a well settled rule of law, as well as 
of justice, that where an agent does an act for the use of his 
principal, and the principal enjoys the benefits and fruits of 
the act, it is too late for him to say that the act was not legal 
or was not by his authority. The principal may ratify the 
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unauthorized act of the agent. The county, acting through 
the county court, may do the same. (Ruggles v. Washing- 
ton County, 3 Mo. 348.) 

II. The suit is properly brought against the county, the 
work having been done for the county, and accepted and en- 
joyed by the county. (5 Indiana, 31.) The county, having 
accepted the work, would be liable on an implied promise to 
pay as much as the work was really worth. (Lomax v. Baily, 
7 Black. 599.) In the present case there was an express 
promise to pay. 

Ewing, for defendant in error. 


I. For general purposes and with respect to many things 
the county court has a large discretion. As to the subject 
matter of this proceeding, nothing is left to its discretion. 
(R. C. 1845, p. 287.) The statutory authority must be pur- 
sued. It is apparent from the petition that none of the re- 
quirements of the act have been complied with. (See Story 
on Agency, § 165, 199, 200, 307; 7 Monr. 581; Lee v. Mon- 
roe, 7 Cranch, 366; 1 Mo. 427; McDonald v. Franklin Co. 
2 Mo. 176; Delafield v. Illinois, 2 Hill, 175; United States 
v. Ames, 1. Wodb. & Min. 90.) 


RicHarpDson, Judge, delivered the opinion of the court. 


The county court is only the agent of the county, and, 
like any other agent, must pursue its authority and act within 
the scope of its power. In respect to many things that con- 
cern the county, it has a large discretion ; but in reference to 
the erection of county buildings its authority is defined by a 
public law, and is special and limited. It can not act like 
general agents, whose acts may bind their principals if per- 
formed within the general scope of their agency, though in 
violation of private instructions unknown to those who deal 
with them; for it has no power over the subject except such 
as is given by law; and every person who deals with the 
county court, acting in behalf of the county, is bound to 
know the law that confers the authority. There is no differ- 
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ence in this respect between public and private agents; and 
if the county court exceeds its special and limited authority, 
conferred by the statute, in a material matter, the county will 
not be bound. 

The act concerning county buildings (R. C. 1845, p. 286) 
regulates the whole subject. The manifest policy of the act 
was to prevent the embarrassment of counties by the erection 
of buildings more costly than their necessities require, and 
the incurring of liabilities beyond their ability to pay. The 
first step to be taken by the county court, before proceeding 
to the erection of a county building, is to ascertain that suf- 
ficient funds are in the treasury unappropriated, or that the 
circumstances of the county otherwise permit; and then to 
make an order appropriating a certain sum for the purpose, 
which shall cover the maximum cost ; and the contract price 
can not exceed the amount appropriated. This provision was 
evidently suggested by the universal experience that the cost 
of public works generally exceeds the estimate; and there 
would be no safeguards for the funds or credit of a county if 
the public buildings were let out to be built by contract and 
the price left to be determined according to the value of the 
work after its completion. 

When the county court is satisfied that “ sufficient funds 
are in the treasury or that the circumstances of the county 
will otherwise permit, it may order the erection of a building, 
stating in the order the amount to be expended for that pur- 
pose, and shall appoint a suitable person to superintend the 
work, who shall take an oath faithfully to discharge his 
duties.” (Section 4.) It is made the duty of the superin- 
tendent to submit to the county court a plan of the building 
to be erected, the dimensions thereof, and the materials of 
which it is to be composed, with an estimate of the probable 
cost thereof. (Sec. 10.) When the plan is approved: by 
the court the superintendent shall advertise for receiving pro- 
posals for erecting such building, “and shall contract with 
the person who will agree to do the work on the lowest terms, 
not exceeding the amount appropriated.” (Sec. 11.) The 
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superintendent shall take from the undertaker a bond to the 
county with sufficient security for the performance of the 
work at such time and in such manner as shall be agreed 
upon according to the plan. (Sec. 12.) It is the duty of 
the superintendent to overlook and direct the execution of 
the work, to see that the materials are good and the work. 
executed according to contract, and shall make report of the 
progress and condition thereof from time to time to the 
county court. (Sec. 138.) When any instalments shall be- 
come due to the contractor according to the contract, the 
county court shall make an order that the same be paid out 
of the county treasury. (Sec. 14.) But no such order shall 
be made unless the superintendent shall certify that a due 
proportion of the work has been completed according to con- 
tract. (Sec. 15.) 

This law is the warrant of attorney to the county court. 
All its provisions are plain, and the contractor, before he un- 
dertakes the work, as he deals with an agent whose powers 
and duties are prescribed, ought to see that the agent is pur- 
suing its authority ; for the agent can not bind the county 
except as it is commanded or permitted todo. If the agent of 
a private person produced to a builder a power of attorney 
authorizing him to contract for building a house of certain 
dimensions and the cost not to exceed a given sum, and in the 
face of his authority should contract for a house of a differ- 
ent kind and at a greater cost, no one would pretend that the 
contract would bind the principal unless he subsequently 
ratified it; and it is only the application of this familiar rule 
that we apply to this case. If any effect is to be given to the 
law at all, its plain directions must be followed, and to allow 
a manifest departure from them would not only be a violation 
of an established rule that governs the relation of principal 
and agent, but would remove all the restrictions which the law 
has imposed upon the county court in contracting debts to 
be paid by the county. 

The petition in this case does not aver a contract of any 
kind with the county court, but the plaintiff seeks to recover 
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upon a guantum meruit. In our opinion the county is not 
liable upon an implied promise. The acceptance of the build- 
ing by the county court did not help the plaintiff, for the 
ratification must come from the principal; (Delafield v. Illi- 
nois, 2 Hill, 175;) and if the county was not liable for the 
claim as stated in the petition it was not bound by the award. 
The demurrer was properly sustained, and the judgment will 
be affirmed ; the other judges concurring. 


—-~@eeer — 


Lewis, Defendant in Error, v. NucKOLLS e¢ al., Plaintiffs in 
. Error. 


1. The general assembly by an act approved November 15, 1855 (Local Sess. 
Acts, 1855, p. 109) granted to one A. an exclusive right to keep a ferry on 
the Missouri river within certain limits, and provided that a failure to com- 
ply with the requisites of the charter should be sufficient to authorize the . 
county court to establish another ferry within said limits. B. applied to the 
county court for a ferry license within the limits of A.’s cnarter. A. oppos- 
ed the granting a license to B. The county court granted a license to B. 
A. appealed to the circuit court, which affirmed the judgment of the county 
court, refusing to try the question anew upon the facts. Held, that, conced- 
ing that an appeal would lie, although none was provided for in the act, the 
court was not bound to try the cause anew. 


Error to Holt Circuit Court. 


Loan, for plaintiff in error. 


I. An appeal lay to the circuit court to reverse the infor- 
mal judgment of the county court declaring a non-compliance 
with the terms of the charter. (Sanders v. Rains, 10 Mo. 
178.) The court erred in affirming the judgment of the 
county court. At the time of the rendition of said judgment 
said court had no jurisdiction of the persons of said Nuck- 
olls; nor had it jurisdiction of the subject matter of the suit, 
to-wit, the charter. So far as it declared that the Nuckolls 
had not complied with their charter, it should have been re- 
versed. A non-compliance with the charter could only be 
judicially declared in a direct proceeding against the Nuck- 
olls for that purpose. 
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Gardenhire, for respondent. 


I. The judgment of the county court was properly affirmed. 
The evidence in that court was not properly saved. It does 
not appear that what was saved was all the evidence. The 
circuit court could only act on the evidence before the county 
court. (County Court of St. Louis v. Sparks, 11 Mo. 202.) 
The charter expressly gave the county court authority to 
grant licenses within the charter limits for a breach of the 
charter. The plaintiffs in error appeared to the proceeding, 
opposed the grant, were fully heard, and the case was decided 
against them. This was an end of it. There is no pretence 
that there was a compliance with the charter. 

II. The charter provided no mode for compensating land 
owners within two miles of the chartered ferry for their right 
to keep a ferry on their own land, which the charter attempted 
to take away. Is not this in violation of the constitution ? 


NapTon, Judge, delivered the opinion of the court. 


In November, 1855, Heath Nuckolls and Stephen F. Nuck- 
olls procured from the legislature a charter to establish a 
ferry on the Missouri river, in Holt county, which was to 
continue for fifteen years, and gave them exclusive ferry priv- 
ileges for four miles up and down the river. The county 
court of Holt county was to fix the rate of ferriage, to take the 
necessary bonds, and were also empowered by the act to 
license other ferries within the prescribed limits in the event 
that the Nuckolls failed to keep up their boat in the manner 
the charter directed. At the November term of the Holt 
county court, 1856, Lewis applied for a license to keep a 
ferry on his own land within the limits of Nuckolls’ charter. 
The two Nuckolls appeared and opposed the grant, but the 
court upon the evidence submitted decided that H. and S. F. 
Nuckolls had failed to keep a boat and hands according to 
their charter, and therefore ordered that Lewis have a license. 
A motion was made by the Nuckolls to set this judgment 
aside, but the motion was overruled, and they appealed to 
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the circuit court. Upon trial in the circuit court, a bill of 
exceptions, which had been taken in the county court and 
which purported to contain all the evidence upon which that 
court had acted, was the basis of the action of the circuit 
court, and, without hearing the case anew as was proposed, 
the circuit court affirmed the judgment of the county court. 
There was a motion for a new trial and also in arrest of judg- 
ment, but both were overruled. 

The judgment of the circuit court must, in our opinion, be 
affirmed. Conceding that an appeal lay to the circuit court, 
the only effect it had was to take the record up to that court 
as a certiorari would. No power was given by the charter or 
by the general law regulating the supervising control of the 
circuit court over the county courts to authorize the circuit 
court to try the case upon the facts. 

It is urged here that the county court had no jurisdiction 
over the question of forfeiture of the charter because the 
Nuckolls were not notified. The record shows that they were 
present, and resisted the application of Lewis, and that they 
took the appeal. Whether they appeared voluntarily or by 
summons is immaterial. 

The other judges concurring, the judgment is affirmed. 





GILMAN, Defendant in Error, v. Hovey & Bucuanan, Plain- 
tiffs in Error. 


1. Although a judgment by confession may have been rendered by a clerk in 
vacation, under article 22 of the practice act of 1849 (Sess. Acts, 1849, p. 
96), upon a verified statement defective in that it did not sufficiently set 
forth the facts out of which the confessed liability arose, it is not therefore 
a nullity ; unless set aside or vacated its validity can not be questioned col- 
laterally. 

2. Judgments confessed under article 22 of the practice act of 1849 are liens 
upon real estate. 


Error to Jackson Circuit Court. 


The following finding of the facts sufficiently shows the 
nature of this suit: “The court finds the facts of this case 
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to be, that on the 17th day of May, 1854, and for some time 
prior thereto, defendants, under the name, firm and style of 
Hovey & Buchanan, were engaged as partners in the practice 
of law at Independence, Missouri, holding themselves out to 
the public as qualified for and engaged in the practice of 
law ; that it was a part of their business, as such attorneys, 
to draw deeds, examine titles, &c.; that on said 17th day of 
May, 1854, plaintiff had in said Jackson county certain goods, 
groceries, &c., which one Abrahams proposed buying, and 
which plaintiff proposed selling to him if he would execute 
his note therefor due in six months, and secure the payment 
thereof to his satisfaction; that said Abrahams agreed to 
take said goods on said terms, and to secure the payment 
thereof by giving a lien upon the following lands, [describ- 
ing them] ; that said lands were worth a sufficient amount to 
secure the amount of the price of said goods; that before 
accepting said note and the lien upon said land to secure the 
payment thereof, plaintiff by his agent applied to defendants 
or one of them, in their professional capacity as attorneys as 
aforesaid, to examine into the title to said lands to ascertain 
if said Abrahams had a good title thereto, and if there were 
any encumbrances thereon of record in said Jackson county ; 
that prior to said examination, defendants were informed of 
the object for which said examination was to be made, to-wit, 
that a lien might be taken on said lands to secure the pay- 
ment of the purchase money for the goods aforesaid, and 
defendants were instructed, if they found the title to said 
lands valid and free from encumbrance, to prepare a deed of 
trust from said Abrahams to plaintiff upon said lands to se- 
cure the payment of the purchase money for the goods pro- 
posed to be sold to said Abrahams as aforesaid by plaintiff ; 
that they undertook to make said examination, and after suf- 
ficient time for examination they reported to plaintiff’s said 
agent that the title of said Abrahams to said land was valid, 
and that there were no encumbrances thereon of record in 
said county ; and thereupon they prepared a deed of trust 
on said lands from said Abrahams and wife to Alexander 
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Street as trustee, to secure the payment to plaintiff of the 
purchase money of said goods, to-wit, the sum of $1050 ; 
that said Abrahams executed his note to plaintiff for said sum 
due in six months, and said Abrahams and wife executed said 
deed of trust to secure the payment of said note, and, upon 
the execution of said deed of trust and note, plaintiff’s said 
agent upon said security delivered said goods to Abrahams ; 
that the said plaintiff by his agent paid defendants for their 
said services two dollars and fifty cents, the sum demanded 
by them therefor. And the court further finds that on the 
23d day of February, 1854, a judgment was rendered in the 
said Jackson circuit court by the clerk of said court in vaca- 
tion, by confession, in favor of one Levi Berg and against said 
Abraham M. Abrahams, for the sum of $2,410.47, which said 
judgment was a matter of record in said Jackson circuit 
court, and upon which said judgment had been paid the sum 
$702.42 prior to the said 17th day of May, the balance of said 
judgment remaining unpaid and a subsisting lien on the land 
aforesaid on said 17th day of May, 1854; that there was an 
index to the judgments rendered in said Jackson circuit 
court, and that the judgment confessed as aforesaid was in- 
dexed upon the day it was confessed as aforesaid; upon 
which same judgment execution issued ; under which execu- 
tion the sheriff of Jackson county levied upon the lands 
aforesaid, and, on the 13th day of March, 1855, sold said 
lands ;.and the amount for which said lands were so sold was 
not sufficient to pay the balance due on the said judgment 
confessed. by said Abrahams as aforesaid; that at the time of 
the sale of said land by said sheriff said Abrahams was and 
ever since has been insolvent; that no part of said note ex- 
ecuted by said Abrahams to plaintiff for said goods has been 
paid ; also that defendants failed to examine the records to 
ascertain if there were any judgments against said Abrahams 
in said Jackson county on said 17th day of May, 1854, at 
which time said deed of trust was drawn. And the court 
further finds that plaintiff offers to subrogate the defendants 
to all his right by reason of the said deed of trust. And 
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thereupon the court declares the law arising upon said facts 
to be that the judgment confessed by said Abrahams in favor 
of said Berg was a lien upon the lands described in the afore- 
said deed of trust at the time of the drawing and execution 
thereof; that by reason of said judgment plaintiff has wholly 
lost his debt so intended to be secured by said deed of trust ; 
and that said defendants were guilty of palpable negligence 
in not examining and making known to plaintiff’s agent the 
existence of said judgment in favor of said Berg and against 
said Abrahams. The court thereupon finds for plaintiff the 
sum of one thousand and fifty dollars in damages.” 

The following is the confession of judgment referred to in 
the finding: 

“Berg v. Abrahams. In the circuit court of Jackson 
county, Missouri. Confession of judgment before the clerk 
of said court in vacation. Whereas I, the above named de- 
fendant, am justly indebted to the plaintiff aforesaid in the 
sum of six hundred and ninety-seven dollars and twenty-nine 
cents, on account of a balance due, including interest on the 
promissory note hereto annexed, dated February 20th, 1852, 
and due six months after date; and whereas I am justly in- 
debted to said plaintiff in the further sum of seventeen hun- 
dred and thirteen dollars and eighteen cents ($1,713.18) on 
account of a certain other promissory note, (and interest 
thereon to this date) hereto annexed, dated August 2d, 1852, 
and due six months after date; now therefore I, the defen- 
dant aforesaid, hereby authorize Samuel D. Lucas, the clerk 
of the Jackson county circuit court, to enter judgment against 
me in favor of the above named plaintiff for the amount due 
on said two notes, to-wit, for the sum of two thousand four 
hundred and ten and forty-seven one-hundredths dollars 
($2,410.47). Given under my hand this 23d day of Feb-. 
ruary, A. D. 1854. [Signed] A. M. Abrahams.” 

This statement was properly verified, and accompanying it 
were two notes made by Abrahams in favor of Berg—one 
dated February 20, 1852, for $1,143.83, upon which there 
was a credit of $504—the other dated August 2, 1852, for 
$1,610.89 ; each note due six months after date. 
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“Levi Berg vs. Abraham M. Abrahams. In vacation in 
the Jackson circuit court, Missouri— February 23d, 1854. 
Now at this day comes the plaintiff aforesaid by his attorney 
as well as the said defendant.in his own proper person, and 
the said defendant (being personally known to the under- 
signed, clerk of the Jackson circuit court aforesaid) files 
herein his written statement, verified by affidavit, setting 
forth that the said defendant is justly indebted to said plain- 
tiff in the sum of two thousand five hundred and ten dollars 
and forty-seven cents on two certain promissory notes speci- 
fied in said statement, and consenting that judgment may be 
forthwith rendered against him, the said defendant, for the 
said sum upon the surrender of the said notes as aforesaid, 
and the said notes being produced and given up to the keep- 
ing of said court: Now therefore it is considered that the said 
plaintiff recover against the said defendant the sum of two 
thousand four hundred and ten dollars and forty-seven hun- 
dredths of a dollar (the amount of said notes and interest 
thereon) in the manner aforesaid, together with his costs and 
charges in this behalf laid out and expended, and that he 
have thereof execution. [Signed] Samuel D. Lucas, clerk 
of Jackson circuit court.” 


Hovey (with whom was Ryland) for plaintiffs in error. 


I. The court erred in permitting the supposed judgment 
in favor of Berg against Abrahams to be read in evidence. 
It was void for want of a sufficient statement to authorize the 
clerk to enter the same. (Sess. Acts, 1849, p. 96; Plum- 
mer v. Plummer, 7 How. Prac. R. 62; Schoolcraft v. Thomp- 
son, id. 446 ; Lawless v. Hackett, 16 Johns. 149; Chappel v. 
Chappel. 2 Kern. 215; 4 Zabr. 358; 2 South, 479.) Al- 
though a defective execution of a power may be cured, a 
want of power can not. (See 1 Sugden on Powers, 264; 4 
Watts & Serg. 511.) 

II. Said supposed judgment was not a lien upon the land. 
It is not the judgment of a court of record, and the act of 1849 
fails to make it alien. (Denn v. Reed, 10 Pet. 524; R. C. 
1845, p. 659, § 18, 19; 1 Terr. Laws, 119; 6 B. Mon. 154.) 
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III. Plaintiff applied to Buchanan in his professional capa- 
city. He is liable only if his opinion evinced culpable igno- 
rance of the business of a lawyer, in which: character he 
assumed to act. (4 Burr. 2060.) The position of Buchanan 
is precisely the same, so far as the plaintiff is concerned, as if 
the confession and entry of the clerk chad been presented to 
him, and he had been asked and paid for his opinion as to 
whether the same was a valid judgment and a lien upon the 
land, and, in consideration of the fee, he had counselled him 
that it was neither a judgment nor lien. The examination 
or non-examination of the records was fraught with no con- 
sequences to plaintiff. It was the correctness of Buchanan’s 
conclusions of the law arising upon the records as they really 
existed, that could alone affect the plaintiff. Being sued in 
his professional capacity, Buchanan is only answerable for the 
correctness of his conclusions. Defendants were not shown 
to be partners in the busihess of examining titles. Hovey 
was not liable in any event. The examination and report of 
Buchanan were a gratuity, in good faith, and the same was not 
a subject of partnership nor of joint liability. If Buchanan 
had reported that the supposed judgment was valid and 
a lien upon the land, he would have been guilty of culpable 
ignorance of the adjudications of an appellate court appointed 
by law to construe the very statute under which this confes- 
sion_was made. (2 Kernan, 215, and cases above cited.) 
The report that Buchanan gave was one that a faithful and 
learned lawyer might well give upon full inspection of the 
records and a careful reading of the supposed judgment. 


Adams, for defendant in error. 


I. Negligence in failing to make proper examination of the 
records for judgments, and in failing to report the judgment 
against Abrahams, is the foundation of this aetion, and it was 
not the want of skill or ability in the defendants to make the 
examination or to decide upon the legal effect of such a judg- 
ment. There was a judgment in fact. It was the duty of 
defendants to report it to plaintiff. Then, if he had thought 
proper, he might have taken their opinion as to the effect of 
19—voL. XXvVI. 
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such judgment ; and if their opinion had been adverse to the 
validity of the judgment and the plaintiff had acted on their 
opinion, he might then have predicated an action upon the 
charge of a want of learning and skill in their profession ; and 
the defence might have raised the question (which they now 
seek to raise and which is not in this record) whether it was 
not a matter of such doubt as to excuse them. They, how- 
ever, failed to search the records. ‘The question as to the 
validity of the judgment was not before them. If the judg- 
ment had been reported and an opinion given, plaintiff might 
or might not have relied upon it. Defendants were guilty 
of gross negligence in omitting to examine the records and 
in failing to report the existence of the judgment against 
Abrahams. 

II. The judgment was a valid judgment. (Finley v. 
Caldwell, 1 Mo. 364; Phelps v. Hawkins, 4 Mo. 384; Hill v. 
Dowdall, 6 Mo. 198; 1 Terr. Law, 686; Geyer’s Dig. 264; 
R. ©. .1845, tit. Judgment.) Unless it was an absolute nul- 
lity it was the duty of defendants to report it to plaintiff. The 
validity of the judgment could not be questioned collaterally. 
So long as it existed on the records it would be a valid lien, 
and a sale under an execution would pass the title. (Brigg 
v. Adams, 2 Salk. 674; 17 Johns. 145; Rector v. Hart, 8 
Mo. 448; 4 Bibb, 336.): The court had jurisdiction of the 
parties and of the subject matter, and the power to render 
the judgment and the supposed defect in the statement upon 
which the confession was made could only be inquired into 
in a direct proceeding to set aside the judgment. Even in 
such a proceeding this statement ought to be held sufficient. 
The decisions in New York are conflicting.. (7 How. Prac. 
R. 448, 446, 62; 2 Kernan, 223.) But it is presumed that 
no court has held such a judgment an absolute nullity, or 
that its validity could be questioned collaterally. 


Scott, Judge, delivered the opinion of the court. 


This case, having been begun under the act of 1849, comes 
before, us on the overruling of a motion for a review of the 
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finding of the facts, and also for a review of the law declared 
upon the facts. Some of the facts found, which are sought 
to be reviewed, are mere conclusions: of law from other facts 
in the finding, and will not be noticed in this place. 

One important fact in the finding, the truth of which the 
defendant denies, was that the defendants were partners in, 
or that it was a part of their business, as partners, to exam- 
ine the titles of real estate. There was evidence tending to 
show that such was the course of business of the concern. In 
addition to that set out in the motion for a review, is the con. 
duct of Hovey, when application was made to him, in declin- 
ing to undertake the examination himself, and in referring 
the agent of the plaintiff to the defendant Buchanan, who was 
a partner of Hovey in the practice of law; thus indicating 
that he did not deeline for the reason that such employment 
was no part of the business of the profession or of the part- 
nership. Moreover, Hovey gave as the cause of his not un- 
dertaking the examination proposed by the agent of the 
plaintiff, that, at the time, he had other engagements. This 
objection, if it could be sustained, would only relieve Hovey, 
who, we cheerfully say, does not appear himself to have been 
chargeable with the slightest blame in this transaction, except 
that which by implication of law arises. from his association 
with his co-defendant Buchanan as partner. 

Another objection to the finding is that the court found a 
material fact which was not in issue, to-wit, that the defen- 
dants were guilty of negligence in not examining in order to 
ascertain if there were encumbrances on the lands. This fact, 
it is maintained, was not in issue and should not have a place 
in the finding. The allegation in the petition is, that the 
defendants “were guilty of neglect and want of due dili- 
gence in examining into, and in the investigation of, the situa- 
tion of said land and the title thereto.” The fact found by the 
court is, that the defendants failed to examine the records to 
ascertain if there were any judgments against said Abrahams 
in Jackson county; and from this failure the inference is 
drawn by the court that the defendants were guilty of negli- 
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‘gence in not examining to ascertain the existence of the said 
judgment. As there was a general allegation of neglect and 
want of due diligence in examining into the situation of the 
title to the land, and as it was necessary to look as well into 
the docket of judgments as the record of deeds in order to 
know the condition of the title, and as the record-book might 
have been examined whilst the judgment docket was over- 
looked, we are of the opinion that the allegation in the peti- 
tion warranted the court in making a finding as to the negli- 
gence of the defendants in failing to ascertain whether there 
were judgments. 

The point mostly relied on by the defendants is that the 
confession of judgment, not having been taken in conformity 
to the provisions of the statute, is void, and created no en- 
cumbrance or lien upon the land ; that—the statute requiring 
the facts, out of which the debt arose, to be concisely stated, 
and that it be shown that the debt is justly due, and these 
requirements not having been complied with—there was no 
authority in the clerk to take or enter the confession of judg- 
ment, and consequently his act was null and void. In the 
case under consideration, the only evidences of the debt 
accompanying the statement. on which the confession was 
entered were two promissory notes, the consideration of which 
was not set out. It may be admitted that such a statement 
was insufficient under the statute. A statement upon which 
to enter judgment without action under the act of 1849 is 
not sufficient, where it merely states and sets out a promis- 
sory note, executed by the defendant to the plaintiff, as the 
consideration of the indebtedness. In New York, where there 
is a statute on this subject, from which it seems ours was 
borrowed, this principle seems to be well settled. (Chappell - 
v. Chappell, 2 Kernan, 215.) But while we admit this to be 
the law, we are not prepared to say that a statement thus de- 
fective renders a judgment confessed upon it a nullity. We 
do not conceive that the doctrine in relation to powers or 
their execution has any thing to do with the question under 

consideration. To maintain that judgments thus confessed in 
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courts of general jurisdiction are nullities, would be affect- 
ing their validity to an extent beyond all reason. It would 
be giving those who have no interest in the transaction, and 
who can in no way whatever be affected by it, a power to de- 
feat it. If all those who are in anywise interested in a judg- 
ment acquiesce in it, why should a stranger be permitted to 
call in. question its validity ? Under the principle contended 
for, all those whose rights are affected by a judgment may 
acquiesce in it; land may be seized and sold under it without 
any objection by those who are interested ; and yet if after- 
wards a stranger should enter on the purchaser, he could not 
be ejected, because the judgment being a nullity no sale 
under it would convey a title. When a judgment has been 
entered in a court of general jurisdiction, none of the cases 
cited go the length of maintaining that a defect in the state- 
ment under which it was confessed would render it wholly 
ineffectual and void for all purposes. The statement may be 
amended ; the judgment may be. reversed, vacated or set 
aside ; but none hold that it is a nullity. When the general 
power of a clerk to take a confession of a judgment is con- 
ceded, why should that judgment, entered on the records of 
the court, be regarded otherwise than those rendered by the 
court in term time? It isa judgment of a court of general 
jurisdiction, and until it is invalidated it will pass a title by 
a sale under it. The very case of Chappell v. Chappell, to 
which reference has been made for another purpose, is a 
strong one to show that, for a defect in the statement like that 
in the case before us, the judgment is not a nullity. To the 
same effect are the cases of Plummer v. Plummer, and School- 
craft v. Thompson, 7 How. Prac. Rep. 62, 446. The cases 
of Parker v. Briggs, 1 Southard, 161, and Clever v. Apple- 
gate, 2 Southard, 479, were in relation to judgments confessed 
in an inferior court. 

Another point in the cause is, that the judgment confessed, 
even though not void, is yet no lien; that the statute author- 
izing the taking a confession of judgment does not confer a 
lien on the lands of the defendant. We do not consider that 
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there is any force in this objection. The chief inducement 
to the taking a confession of judgment is the security it gives 
by reason of the lien. The lien of a judgment, according to 
the principles of the common law, is not created by the ex- 
press words of a statute to that effect, but it is considered as 
an incident to the right to subject the land to execution. So 
soon as land was subjected to execution for debt, just so soon 
the courts held that the judgment was a lien. It will hardly 
be maintained that an execution could not be issued ona 
judgment confessed under our statute in relation to the con- 
fession of judgments without action. (Reed v. Austin, 9 
Mo. 722.) 

We are not of the opinion that the pleadings and evidence 
in the cause involve any question touching the skill of the 
defendants in their. profession. The complaint is of negli- 
gence in performing an act which was undertaken to be done, 
whereby the plaintiff lost the security for his debt. If the 
existence of the judgment had been communicated to the 
agent of the plaintiff, he might have altogether refused the 
security offered. He might have been unwilling to incur any 
risk and would have held on to the possession of his goods. 
It is not for the defendants to fail to inform themselves of 
the existence of the judgment, and afterwards maintain that 
it was erroneous or irregular, or that there was or might be 
a question of its validity about which members of. the pro- 
fession might entertain contrary opinions. The judgment 
itself, as a fact, should have been sought after in the docket 
and a knowledge of its existence communicated to the plain- 
tiff, who would then have determined for himself whether he 
would take the security. 

There is no ground of complaint against the plaintiff be- 
cause he did not communicate to the defendant the fact that 
his debt was not paid at maturity, and on account of his sub- 
sequent delay in enforcing its collection. Believing from the 
information of the defendants that his debt was secure, noth- 
ing was more reasonable than that he should rest satisfied 
until it was his pleasure to collect his debt. If he had not 
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been misled by the advice he received, no one possibly could 
have been injured by such a course, and it is not for those 
whose conduct was the cause of the delay afterwards to com- 
plain of it. 

Judge Napton concurring, judgment affirmed. 


Gray et al., Defendants in Error, v. Givens, Plaintiff in 
Error. 


1. Where it appears from the “list of patent certificates prepared for issue by 
the recorder of land titles, under the act of Congress of February 17, 1815, 
(and supplementary acts) for the relief of those inhabitants of the county of 
New Madrid who suffered by, earthquakes,” that the recorder had prepared 
a patent certificate for issue to a New Madrid claimant, it will be presumed 
that a plat of survey of the land upon which the New Madrid certificate had 
been located had been previously returned to the recorder. 

2. As a general rule the statute of limitations will commence running in favor 
of an adverse possession from the date of the accrual of a right to dispos- 
sess by action the adverse possessor. 

3. An action in the nature of an action of ejectment may be maintained in this 
state on a New Madrid location. (R. C. 1855, p. 690.) 

4. The statute of limitations commences running against one claiming title 

under a New Madrid location from the date of the return of a plat of the 

survey of the land, upon which the location had been made, to the recor- 
der of land titles. 

It is competent for the general assembly to authorize actions of ejectment 
to be maintained on New Madrid locations, and the statute of limitations 
to run against New Madrid locators, previous to the issuing of patents by 
the United States ; to do so is no interference “ with the primary disposal 
of the soil'by the United States.” 

6. In an action in the nature of ejectment, although the plaintiff claims the 
whole, he may recover an undivided part. 

7. If he show himself entitled to an undivided interest in the premises in con- 
troversy, he can recover only such undivided interest, although the defen- 
dant should be a stranger to the plaintiff’s title ; he will hold the moiety re- 
covered in common with the defendant. 


co 


Error to Cooper Circuit Court. 


This was an action in the nature of an action of ejcctment 
to recover possession of a part — to-wit, north-west quarter 
and the south-west quarter—of section 9, in township 48, of 
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range 16, in the county of Cooper. Plaintiffs claim title under 
a New Madrid location as.the legal representatives of William 
Cox. Said Cox possessed a “‘head-right’’ in the county of New 
Madrid, which was afterwards confirmed by act of Congress. 
This “ head-right” in 1805 he conveyed to Edward Robertson, 
sr. Edward Robertson, sr., conveyed a portion of this ‘‘ head- 
right”—300 arpens—to his son, Edward Robertson, jr., who 
took possession. After the confirmation to Cox, he and his 
wife, at the request of Edward Robertson, sr., conveyed the 
said 300 arpens to Edward Robertson, jr.; who afterwards 
conveyed the same to John C. Gray, sr., the ancestor of plain- 
tiffs. These conveyances were made before the New Madrid 
certificate issued. There was evidence tending to show that 
two hundred arpens more of said “ head-right”” was held by 
John C. Gray by direct purchase from Edward Robertson, 
sr. The deed was lost or mislaid. The New Madrid certif- 
icate—No. 453—was issued October 6, 1818, and was loca- 
ted the same day on the section in controversy.. The patent 
to William Cox, or his legal representatives, was issued in 
1855. 

The defendant relied on the statute of limitations ; and for 
the purpose of making out his defence offered in evidence a 
tax deed to one Kavenaugh, and offered to show that Kave- 
naugh and those holding under him had been in adverse pos- 
session for more than twenty years before the commencement 
of this suit. The court excluded the testimony. 

The court, at the instance of plaintiffs, gave the following 
instructions to the jury: “ If the jury believe from the evi- 
dence that the plaintiffs were legally entitled to the posses- 
sion of the land in controversy or of any part thereof at the 
commencement of this suit, then they must find their verdict 
for the plaintiffs. 2. If the jury believe from the evidence 
that Edward Robertson, sr., before the New Madrid certificate 
was issued to William Cox or his legal representatives, sold 
to his son, Edward Robertson, jr., 300 arpens of said Cox’s 
“‘ head-right,” and that his son took possession of the same, 
and afterwards and before the issuing of said New Madrid 
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certificate, the said William Cox and his wife, at the request 
of said Edward Robertson, sr., made the deed, read in evi- 
dence, to said Edward Robertson, jr., for said 300 arpens, 
and that the said Edward Robertson, jr., afterwards made the 
deed, read in evidence, for said 300 arpens to John C. Gray, 
deceased, in his lifetime, then the ownership was thereby vested 
in said John C. Gray ; and if the jury further find that, af- 
ter so becoming the owner of said 300 arpens, the said John 
C. Gray departed this life leaving the plaintiffs his heirs at 
law, as stated by Susan Gray in her deposition, then the plain- 
tiffs thereby became and are legal répresentatives of William 
Cox within the meaning of the patent from the United States 
read in evidence, and as such are legally entitled to recover 
the possession of the land in controversy from the defendant. 
3. If the jury find from the evidence that William Cox con- 
veyed his ‘ head-right? to Edward Robertson, sr., before the 
New Madrid certificate was issued to said Cox or his legal 
representatives, and that said Robertson, before said New 
Madrid certificate was issued, sold and conveyed 200 arpens 
of said ‘head-right’ to John C. Gray in his lifetime, then 
the ownership of said 200 arpens was thereby vested in said 
John C. Gray; and if the jury find that the said John C. 
Gray, so being the owner of said 200 arpens, afterwards de- 
parted this life leaving the plaintiffs his heirs at law, as sta- 
ted by Susan Gray in her deposition, then the plaintiffs are 
legal representatives of William Cox within thé meaning of 
the patent from:the United States in evidence, and as such 
they are legally entitled to the possession of the land in con- 
troversy, and are entitled to recover the possession thereof 
from the defendant.” 

The defendant prayed the court to give the following in- 
structions: “1. The certificate of new location issued by the 
recorder of land titles at St. Louis, in the year 1818, in the 
name of William Cox or his legal representatives, and the 
patent issued by the United States thereon in the name of 
said Cox or his leyal representatives, dated , 1855, both 
of which have been read to the jury by plaintiffs, are no evi- 
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dence that John C. Gray, sr., the ancestor of plaintiffs, and 
through whom they claim title to the land in controversy, was 
the owner of the ‘ head-right’ or the legal representative of 
said Cox. 2. If the jury believe from the evidence that Wil- 
liam Cox in the year 1805, by deed of that date, conveyed.to 
Edward Robertson, sr., his whole ‘ head-right,’ situate in the 
county of New Madrid, and in lieu of which the land in con- 
troversy was located; and further find that John C. Gray, 
sr., did not, subsequently to said deed of 1805, by direct or 
mesne legal conveyances from said Edward Robertson, sr., 
derive title to said ‘head-right,’ then said Edward Robert- 
son, sr., was the legal representative of said William Cox, 
and the jury must find for the defendant. 38. The deed ex- 
ecuted by William Cox and wife on the 31st day of Decem- 
ber, 1813, to Edward Robertson, jr., for the quantity of 300 
arpens of the ‘head-right’ conveyed in 1805 by said Cox to 
Edward Robertson, sr., and which was read to the jury by 
plaintiffs, is no evidence of a conveyance from Edward Rob- 
ertson, sr., to Edward Robertson, jr., of 300 arpens of said 
head-right ; and the jury are to disregard said deed in mak- 
ing their verdict. 4. Oral evidence can not be substituted 
for any instrument which the law requires to be in writing. 
The jury will therefore exclude from their consideration all 
admissions proved to have been made by Edward Robertson, 
sr., of having conveyed his right to the Cox head-right. 5. If 
the jury believe from the ee that Cox’s original head- 
right was one thousand arpens, and that the plaintiffs have 
shown themselves entitled to any part of the head-right, their 
interest in the new location is in the same proportion as it 
was in the head-right, and they can only recover from Givens 
such proportion -of the amount he holds as the amount he 
holds bears to the 640 acres on the new location. 6. The 
plaintiffs in this case must recover upon the strength of their 
own title and not upon the weakness of the adversary. 7. If 
the jury believe from the evidence that William Cox, in 1805, 
conveyed his head-right to Edward Robertson, sr., it rests 
upon the plaintiffs to deduce their title from Robertson, sr., 
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in writing ; and if they have failed to do so, the jury must 
find for defendant. 8. The jury can not, in this case, find 
any thing for rents or for waste and injury.” 

Of these instructions asked the court gave the 1st and 6th, 
they not being objected to by plaintiffs, and refused the 
others. Exceptions were duly taken. The jury found a 
verdict for plaintiffs. 


Morrow, for plaintiff in error. 


I. All the parties. in interest ought to have joined in the 
suit, and not having done so, the first instruction asked by 
plaintiff in error ought to have been given. (Sess. Acts, 
1849, p. 75-6, sec. 1—7.) 

II. The court below erred in refusing to receive the proof 
offered by plaintiff as to his possession of more than twenty 
years of the premises in question, and in allowing the evi- 
dence to go to the jury in relation to conveyance by Edward 
Robertson. 

III. The statute of limitations begins to run from the mo- 
ment the right of entry accrues, and-a subsequent issuance 
of a patent will not abrogate or repeal our statute of limita- 
tion. (Rector 1 Walsh, 1 Mo. 238 ; Hunter v. Kemphill, 6 
Mo. 106.) . A party claiming under a New Madrid certificate 
had a right to enter the moment his location was made and 
completed according to the laws of the United States, with- 
out waiting for a patent ; and, having a right of entry, had a 
right to sue, and, having failed to assert his right, is barred 
by our statute of limitations. (R. C. 1825, p. 343, tit. Eject- 
ment, sec. 2; R. C. 1835, p. 284; R. C. 1845, p. 440; Mer- 
cas’ Lessee v. Selden, 1 How. 37.) A clerk in the land office 
at Washington can not reinstate a right, that may have been 
lost by the laches of the party claiming, by signing the Pres- 
ident’s name to a document called a patent. (Biddle v. 
Milton, 13 Mo. 535; 12 Mo. 184; 13 Mo. 335.) In actions 
of ejectment under our statute concerning New Madrid loca- 
tions, a court of law has the same power as a court of equity 
with reference to the title. (Mitchell et al. v. Twiker, 10 
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Mo, 260.) From the moment of the return of the survey to 
the surveyor. general’s office, plaintiff had a right to assert his 
claim to the possession of the land in controversy ; and hav- 
ing failed to do so, is barred by the statute of limitation. 
(Cabanné v. Lindell, 12 Mo. 184; see Morton v. Blanken- 
ship, 5 Mo. 346.) 

IV. The plea of the statute of limitations in this case does 
not interfere with the primary disposal of the public soil of 
the United States. (Stephenson v. Smith, 7 Mo. 610.) 

V. There are five titles recognized by our statute upon 
which an action of ejectment may be based, none of which 
are legal titles according to the common law. (R. C. 1845, 
p. 440.) This being the law, the defendant’s answer puts in 
issue the plaintiff’s right to recover, and the defendant may 
give in evidence any matter in bar ofthe action. (R. 0. 
1845, p. 441.) The defendant is the legal representative of 
William Cox to all intents and purposes. Defendant bought 
the land for taxes due the state, and thereby became the legal 
representative of the one who owned the land at the time the 
taxes became due. The patent is to William Cox or his 
legal representatives ; the defendant is his legal representa-_ 
tive ; therefore the patent issued for his benefit. It makes 
no difference whether defendant became the legal representa- 
tive of William Cox by his consent or by operation of law. 
We have not been able to find a case, where an action of 
ejectment could be maintained upon an inchoate title, that 
the courts have held that the actual fee must be in the plain- 
tiff before he was bound to assert his right. In all the states 
and in cases coming from those states where such doctrine 
has been held, the common law prevailed ; id est, the party 
plaintiff must recover upon a strict legal title. In this state 
it is not so. (See McCoy v. Dickinson College, 4 Serg. & 
R. 302; Cabanné v. Lindell, 12 Mo. 186; Bryan v. Wear 
& Hickman, 4 Mo. 106.) 


Adams, for defendants in error. 


_I. The legal title remained in the United States till the 
emanation of the patent in 1855, and the statute of limitations 
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as against that title did not commence running till the 
patent was issued. (Landes et al. v. Perkins, 12 Mo. 257 ; 
Lindsay v. Miller, 6 Pet. 666; 16 Ohio, 34; Chiles v. Calk, 
4 Bibb, 554; 20 Mo. 110, 481; West v. Cochran, 17 How. 
414.) Although the plaintiffs, under the statute laws of Mis- 
souri, might have brought an action of ejectment on their 
New Madrid location, yet they were not bound to do so, and 
might rest satisfied till the whole title passed from the United 
States by the patent. To hold that the statute could be pleaded 
so as to bar a title before it passed from the United States 
would be interfering with the primary disposal of the soil by 
the United States, and in direct conflict with the constitution 
of this state and of the United States. (See Const. of Mis- 
souri, art. 10, sec. 1, and Const. of U.S., art. 4, sec. 3.) 
The question is not, whether, if an action had been brought 
on the inchoate title before the emanation of the patent, the 
statute could have been pleaded, but whether the title vested 
by the patent can at law be defeated by the running of the 
statute before the patent issued. But even in an action on 
the inchoate equitable title, the statute would not commence 
till the survey was approved by the surveyor general and 
returned to the recorder of land titles ; and the survey in this 
case was not approved or returned to the recorder of land 
titles till 1854. (Cabanné v. Lindell, 12 Mo. 184.) 

II. The respondents showed themselves entitled to five hun- 
dred arpens of Cox’s head-right. In regard to two hundred 
arpens there can be no dispute, as their ancestors held a 
direct conveyance for that amount from Robertson, sr., and 
he from Cox ; and being thus entitled to-a part of the head- 
right, they were legal representatives of Cox within the mean- 
ing of the patent issued by the United States ; and, although 
they may be tenants in common with others, yet, as against 
the defendant, who is a stranger and intruder, they are enti- 
tled to recover the whole land. 

III. There is no pretence that the defendant is in anywise 
connected with the title derived from the United States by 
contract, purchase or otherwise, so as to authorize him to 
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come into a court of equity to compel a conveyance of the 
legal title, and for this purpose, as one of the grounds in sup- 
port of his equity, to rely upon his great length of possession 
and adverse enjoyment .as evidence of such purchase. If 
such a defence was relied on, it would have to be set up in 
the answer with the same particularity as would have been 
required under the former practice in a bill in chancery. 
(See Carman v. Johnson, 20 Mo. 110; Magwire v. Price, 20 
Mo. 431; West v. Cochran, 17 How. 414.) 


Ricuarpson, Judge, delivered the opinion of the court. 


It appears from the record that a New Madrid certificate, 
No. 453, was issued by the recorder October 6th, 1818—by 
which William Cox, or his legal representatives, was entitled 
to locate six hundred and forty acres on any of the public 
lands, the sale of which was authorized by law, in lieu of a 
like quantity in New Madrid county which had been injured 
by earthquakes—and was located the day it was issued on 
section 9, township 48, range 16 west. 

As a preliminary to the other questions in the case, it is 
proper, first, to determine, as a matter of fact, when the plat 
and survey of the location were returned to the recorder. 
The record further shows that in May, 1854, a plat and de- 
scription of the survey of this location were made in the office 
of the surveyor of Illinois and Missouri, without an actual 
survey on the ground, but from materials which had been in 
the office, and no doubt in the land department at Washing- 
ton, for more than thirty years; for, in the caption to the 
plat, it is recited “that the boundary lines of this tract, as 
hereby described, are ascertained from the field notes of the 
subdivision of the survey of the said township surveyed by 
Wm. V. Rector, deputy surveyor, in the month of January, 
1817, under his contract with the surveyor of lands in the 
United States in the territories of Illinois and Missouri, dated 
18th October, 1816, and its connections with the adjoining 
private claims—Nos. 2807, 2869, and 2878—from the field 
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notes of the survey thereof as executed in May, 1819.” The 
patent was issued March 6, 1855. 
As a part of the plaintiffs’ documentary evidence there ap- 
pears, properly certified, this paper : 
A list of patent certificates prepared for issue by the recorder of land titles, un- 
der the act of Congress of 17th February, 1815 (and the supplementary 


acts), for the relief of those inhabitants of the county of New Madrid who 
suffered by earthquakes : 





To.whom 

















No. of | No. of Original (Quantity 
| Date. | Pi. L. C. Claimant. in acres.| delivered. 
1820. March 9. 183 | 453 | William Cox. 640 

















The fact that a plat of this location was constructed in the 
surveyor’s office at St. Louis in 1854 does not repel the pre- 
sumption that one had previously been made and returned to 
the recorder in 1820; and we think this transcript from 
the recorder’s office of the list of patent certificates furnishes 
conclusive evidence that the plat and survey of this location 
were returned to him March 9th, 1820, and that the record 
from which the transcript was taken is of equal dignity to a 
patent certificate. The second section of the New Madrid act 
makes it the duty of the principal deputy surveyor of the 
territory of Missouri to return a plat of each location made 
to the recorder, together with a notice in writing designa- 
ting the tract located and the name of the claimant on whose 
behalf the same was made. This is the only means provided 
by law by which the recorder officially obtains information 
that a location has been made; and when he is thus furnished 
with the necessary information of the lands selected, and the 
name of the claimant, it is made his duty, by the third sec- 
tion, to give to the party a patent certificate. It appears here 
that the recorder, on the 9th of March, 1820, prepared a 
patent certificate for the claimant of this location, which he 
numbered and entered in the tabular list kept in his office. 
To suppose, then, that this record was made by the recorder, 
without the proper information which the law requires to be 
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in his possession before making it, would require the assump- 
tion that he had violated his official duty, and committed a . 
fraud. The usual evidenee in actions of ejectment on New 
Madrid locations, of the return of the survey to the recorder, 
is the patent certificate, or the extract, like the one in this 
case, from the tabular list kept in the recorder’s office; and 
we are unwilling to deviate from a rule of evidence so long 
acquiesced in. 

Assuming, then, that the survey was returned to the re- 
corder in 1820, the inquiry arises, as a starting point for the 
running of the statute of limitations, whether it began in 
1820, or at the emanation of the patent in 1855. Our stat- 
ute permits an action of ejectment to be maintained on a New 
Madrid location, and as a general rule limitation will begin 
to run from the time a cause of action accrues, and a suit 
may be maintained. “The Supreme Court of the United States 
decided, in Bagnell-v. Broderick, 13 Pet. 448, and Barry v. 
Gamble, 8 How. 51, that the land was appropriated and sev- 
ered from the public domain when the plat and survey of lo- 
cation were returned to the recorder, and afterwards in Les- 
sieurs v. Price, 12 How. 74, reasserted the doctrine and held 
that when the return was made the applicant became entitled 
to the land, and the land which he had abandoned vested in 
the United States. In Cabanné v. Lindell, 12 Mo. 184, the 
question was whether the limitation began from the time of 
notice of the location to the surveyor or from the time of the 
return of the survey to the recorder ; and on the ground that 
the title did not vest, according to the authority of Bagnelle 
v. Broderick, until the survey was returned, it was decided 
that limitation did not commence until that time. Since 
then the question has been at rest, dnd it has been under- 
stood as the law of the state that limitation begins to run on 
a New Madrid location in favor of an adverse possession when 
the survey has been returned to the recorder. In many 
cases patents for New Madrid locations have not yet been 
issued, and if parties claiming under them do not apply for 
them they never will be issued ; and it would be singular if 
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in such cases there is no limitation, though there is title and 
a right of action. No case has been decided by this court, of 
which we are aware, that gives color to the idea that the 
statute of limitations is suspended in favor of a New Madrid 
location until the patent issues, and we do not think that the 
plaintiffs’ argument is supported by the. cases to which we 
have been referred. In Chiles v. Calk, 4 Bibb, 554, it does 
not appear that the plaintiff had a right of action until the 
patent issued. The plaintiff, in Lindsay v. Miller’s Lessee, 6 
Pet. 666, exhibited a patent dated in 1824, which was founded 
on an entry and survey executed the same year, and he had 
no cause of action until that time ; and though the defendant 
had been in posssession for more than thirty years under an 
older patent from the state of Virginia, it was decided that 
. his patent was void, and that the statute of limitation did not 
‘run against the state, and therefore did not begin to run 
against the plaintiff until he had a right of action. The ar- 
gument in Duke v. Thompson, 16 Ohio, 34, puts the case on 
the ground that no action at law or equity could be main- 
tained upon an entry under a Virginia military warrant until 
a patent had been issued; and it was observed by the judge 
who delivered the opinion of the court, that “it was not until 
1841 (the time the patent issued) that the complainant could 
prosecute the claim.” Cochran v. West, 17 How. 414, does 
not relate to this subject ; it only decides. that a confirmation 
under the act of 1807, to be designated by a survey, attached 
to no land until the survey was made. 

It is insisted that as the fee remained in the United States 
until the patent was issued in 1855, it would be an interfe- 
rence with the primary disposal of the soil to apply the statute 
of limitations to the plaintiffs’ title before the emanation of 
the patent. (Const. of Mo. art. 10, sec. 1.) The provision 
in our constitution which denies to the general assembly the 
right to interfere with the primary disposal of the soil by the 
United States was suggested by the proviso in the fourth sec- 
tion of the act of Congress authorizing the people of the ter- 
ritory of Missouri to form a constitution and state govern- 
20—VOL. XXVI. 
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ment. This act was preparatory to the withdrawal of the 
sovereignty of the United States from the territory of Mis- 
souri, and to the inauguration of a new sovereign by the 
establishment of the state government; and as the public 
domain, by a principle of national law, would otherwise have 
passed to the local sovereign, we suppose the object of this 
compact was to save the public lands from the operation of 
this principle, and to preserve to the United States their pro- 
prietary interest in them, with full power to dispose of them 
as they thought proper. . This state, with full recognition of 
the United States as the fountain of title to the public lands, 
has the right to preserve the peace among her own citizens 
who occupy them, and to adjust in her own courts conflicting 
interests and disputes that arise between claimants who de- 
rive title from the federal government; and, regarding the 
United. States as having the absolute and primary right to 
dispose of the soil, our courts have asserted the undoubted 
right to declare the holder of a patent obtained by fraud a 
trustee for the owner of the equitable title and thus cause a 
patent issued to one person to enure to: the benefit of 
another. (Smith v. Stephenson, 7 Mo. 610; Carman v. John- 
son, 20 Mo. 100.) It was decided in Carroll v. Safford, 3 
How. 441, that land entered, for which the purchaser held 
only the receiver’s certificate, was liable to be taxed and sold 
by the state for the public dues on it, though the patent had 
not been obtained ; and that the exercise of this power by the 
state was not “an interference with the primary disposal of 
the soil.” In such case the purchaser has not the legal title, 
but, having made the entry and paid for it, the United States 
could no more sell it to another than if the patent had been 
issued, and the purchaser at the tax sale would acquire the 
equities of the owner, and the patent, when issued, would 
enure to his benefit. 

There is no pretence that the plaintiffs had title to all the 
land sued for and recovered. At most they only made a 
prima facie case for an undivided interest, and yet, under the 
instructions given and refused, the court held, if they could 
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recover at all, they were entitled to recover the whole. It 
was formerly held, that a plaintiff in ejectment could not re- 
cover an undivided part when he claimed an entirety ; (Car- 
roll v. Norwood, 5 Har. & J. 155;) but this strictness no 
longer prevails ; and though a plaintiff may recover less than 
he claims, it is apprehended that he can not recover more 
than he shows title to. But it is said that though this is the 
general rule, there is a difference when the defendant is a 
stranger to the plaintiff’s title, and that as to him one tenant 
in common, though entitled to only a part, may recover the 
whole, and when he is put into possession will hold for the 
other tenants in common as well as for himself. At common 
law tenants in common could not recover on a joint demise, 
and “as the right of possession, which depends on title, is 
several, a recovery by one will restore him only a moiety of 
the possession against the disseisor, who will hold the other 
moiety with him in common.” Our statute permits tenants 
in common to join, but there is no use in this if one can re- 
cover for the others; and if this is the law, A. may recover for 
B., though B. could not recover for himself. It often hap- 
pens that one tenant in common is barred by limitation when 
the other is not, and a title may be acquired by adverse pos- 
session. (Biddle v. Mellore, 13 Mo. 335.) The defendant will 
prevail against one when he can not against the other. But 
this would amount to nothing if the plaintiff not barred and 
elaiming but a fractional interest can recover for the other 
against whom the defendant might have title by lapse of 
time. The plaintiff who claims and recovers the entirety, 
though entitled only to an undivided interest, will not gener- 
ally, after he has been put into possession of the whole, share 
his good fortune with his co-tenants, especially if they are 
barred by limitation ; and the practical result will be that he 
will keep all, though he has been permitted to recover on 
their account. 

Judge Napton concurring, the judgment will be reversed, 
and the cause remanded. 
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Gorpon, Respondent, v. McCurpy, (interpleader,) Apellant. 


1. Interpleas can be resorted to in attachment suits only where the property 
attached is personal property. 


Appeal from Platte Circuit Court. 


This was an action against Elijah Cady on a promissory 
note for $492.60. On the 17th day of January, 1856, an 
attachment was issued in aid of said suit, and on the 19th 
day of the said month it was levied on certain real estate in 
Weston as the property of Cady. In the progress of the cause 
Solomon P. McCurdy filed an interplea claiming the prop- 
erty attached by virtue of a deed of trust bearing date Jan- 
uary 17, 1856, executed by said Cady to said McCurdy and 
one Hulse to secure the creditors of the said Cady. The 
deed was executed in St. Louis and was filed for record in 
Platte county, January 28, 1856. The plaintiff filed a repli- 
cation to this interplea, putting in issue the material allega- 
tions in the plea, and charging that the deed was made in 
fraud of creditors. The jury upon the issues raised upon the 
interplea found for the plaintiff. 

Adams, for appellant. 


I. The alleged fraud in the debt of Meigs & Dwink could 
not avoid the deed of assignment. As to the other creditors 
named in the assignment the deed was good. (Hardcastle 
v. Fisher, 24 Mo. 74.) To vitiate a deed of assignment 
the fraud must be brought home to the assignee. (Wise v. 
Wimer, 23 Mo. 237; Gates v. Labeaume, 19 Mo. 238; 24 
Mo. 74.) The deed of assignment was executed before the 
attachment, and, though not recorded until after the attach- 
ment was levied, it would be good against the attachment. 
(14 Mo. 170; 20 Mo. 133.) 


Hall and Loan, for respondent, contended, among other 
things, that the statute permitting parties to interplead in 
attachment cases was intended to apply to those cases where 
the property attached was personal property. 
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Scort, Judge, delivered the opinion of the court. 


An interplea in an attachment suit is a remedy conferred 
by the statute. Its use therefore must be limited to the cases 
in which it is authorized by law. 

There is nothing in the statute which intimates that an 
interplea can be made for real estate. So far from it, its 
language seems to confine the remedy to cases in which per- 
sonal property is attached. There is not the same motive 
for allowing it in the one case as in the other. Land is fixed 
and permament, and if one has a right to it, that right can 
not be affected except he has notice and is brought in as a 
party. Others may litigate about it without affecting him ; 
indeed the proceedings under our attachment laws are already 
sufficiently embarrassing and involved without adding to 
them another element of confusion. Lands can not be at- 
tached by process issuing from a justice’s court, yet upon 
examination it will be found the language of the section pre- 
scribing when the interplea shall be allowed in a justice’s 
court is in exact correspondence with that used in the section 
permitting an interplea in the circuit court. ‘ Property, 
money, effects or credits attached” are the words used in both 
sections. Section 39 of the first article of the act concerning 
attachments mentions the garnishee as the person in whose 
hands the property or other things subject to an interplea 
may be. Now by reference to the sections directing the 
mode by which attachments may be served, it will be seen 
that the word garnishee can only be predicated of one who 
holds personal effects subject to attachment and garnishment. 
The phrase, too, in the same section, “in whose hands the 
same may be,” clearly carrries the idea that things personal 
were only intended, as such language is never used in refer- 
ence to the possession of real estate. 

The other judges concurring, the judgment will be affirmed. 
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Tue State, Respondent, v. Strumso, Appellant. 


1. An indictment is not rendered invalid by reason of an omission to state 
therein the time at which the offence was committed, where time is not of 
the essence of the offence. (R. C. 1855, p. 1176, § 27.) 

2. The discovery of evidence of a character merely cumulative is no ground 
for a new trial. 


Appeal from Dade Circuit Court. 


This was an indictment for selling liquor without a license. 
It was not stated in the indictment when the alleged offence 
was committed. 


F. P. Wright, for appellant. 


I. The indictment is bad. A new trial should have been 
granted. 


Ewing, (attorney general,) for the State. 


RIcHARDSON, Judge, delivered the opinion of the court. 


The only objection to the indictment is that it omits to 
state the year in which the offence was committed. This ob- 
jection is disposed of by the 27th section of article 4 of the 
act regulating proceedings in criminal cases, (R. C. 1855, p. 
1176,) which declares that no indictment shall be deemed 
invalid, nor shall the trial, judgment, or other proceedings 
thereoh be stayed, arrested, or in any manner affected, “ for 
omitting to state the time at which the offence was commit- 
ted in any case where time is not of the essence of the 
offence.” 

Evidence had been given by the defendant, on the trial, of 
the same kind and to the same point as that stated in the 
motion and affidavit to have been discovered after the trial. 
It was then merely cumulative and was not sufficient to au- 
thorize a new trial. (Beauchamp v. Seance, 12 Mo. 57; 
State v. Larimore, 20 Mo. 425.) 

With the concurrence of the other judges, the judgment 
will be affirmed. 
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Tue State, Respondent, v. Storrs, Appellant. 


1. A. and B. were jointly indicted for a felonious assault ; A. was tried sepa- 
rately and convicted, and his punishment assessed at the payment of a fine ; 
afterwards, upon the trial of B., A. was offered as a witness in his behalf: 
held, although it did not appear that he had paid the fine, that he was a com- 
petent witness. 


Appeal from Lawrence Circuit Court. 


This was an indictment against John Stotts and Thomas 
Stotts for a felonious assault upon one Alexander Smith— 
John Stotts being indicted as principal in the first degree, 
Thomas as being present aiding and abetting. 


Gardenhire, for appellant. 


I. Thomas Stotts ought to have been admitted as a wit- 
ness. (1 Arch. C. P. 152-3; 2 Va. Cas. 317.) 


Ewing, (attorney general,) for the State. 


I. Thomas Stotts was not a competent witness. (State v. 
Ward, 15 Mo. 128.) o 


RICHARDSON, Judge, delivered the opinion of the court. 


Thomas Stotts was jointly indicted with the defendant, and 
on a separate trial was found guilty and his punishment as- 
sessed by the jury to the payment of a fine of five hundred 
dollars. Afterwards on the trial of the defendant he offered 
to introduce Thomas Stotts as a witness, but the court re- 
jected him. 

It may be stated generally that when two persons are 
jointly indicted, neither is admissible as a witness for the 
other, whether they are tried jointly or separately ; (State v. 
Ward, 15 Mo. 28;) but an accomplice separately indicted 
may be examined as a witness for the defendant. (United 
States v. Henry, 4 Wash. C. C. 428.) And so, also, though 
two are jointly indicted, if one in a separate trial is acquitted 
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or convicted, he may be a witness for the other. (Whart. C. 
Law, 368; Arch. Crim. Plead. 153; Rex v. Ges, Car. & M. 
111.) Some of the cases require that conviction, in order to 
restore competency when the punishment is by fine, shall be 
followed by satisfaction ; but that has not been the uniform 
practice in this country. For many offences the judgment, 
by operation of law and as a part of the punishment, disqual- 
ifies the party from testifying as a witness in any case, and to 

say that a convicted accomplice in such cases can not testify 
~ until after judgment, would destroy the right to call him at 
all. It can not be maintained that in all cases the conviction 
must be followed by the sentence of the court or the satisfac- 
tion of the judgment ;-and if an accomplice can be used 
after conviction and before judgment in cases where the pun- 
ishment is infamous, it would be unreasonable to apply a 
more rigid rule to persons convicted and liable to suffer only 
a pecuniary penalty. The witness was improperly excluded, 
and the judgment will be reversed and the cause remanded ; 
the other judges concur. 


BLACKBURN, Respondent, v. Jackson et al., Appellants. 


1. A verbal acknowledgment or promise is insufficient to take a case out of the 
operation of the statute of limitations. (R. C. 1845, p. 720, § 18; R. C. 
1855, p. 1052, § 12.) 

2. In a suit on a judgment of a sister state the record showed that the writ 
of summons was returned “executed in full;” held, that there was prima 
facie evidence of jurisdiction of the person. 

3. A formal levy of an execution alone, where the property levied upon is 
returned to the defendant, operates no extinguishment of a judgment. 


Appeal from Lawrence Circuit Court. 


This was an action commenced in April, 1851, against 
Alvah Jackson and John Spillman on two promissory notes 
dated January 1, 1840—one for $44, the other for $44.65— 
both payable one day after date. The plaintiff by an amend- 
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ed petition introduced another cause of action—a judgment 
rendered in the circuit court of Allen county, Kentucky, in 
May, 1839, for $253.93. This was a judgment by default, 
and was against William Coleman, Alvah Jackson and John 
Spillman. : The return of the writ of summons in this case 
was thus: “ Executed in full, May 3, 1839. [Signed] J. 
Thomas, D. S., for R. H. Paris, S. A. C.”’ There was no 
appearance of either of the defendants. An execution was 
issued upon this judgment and levied upon certain real estate 
of Coleman and Spillman, and certain personal property be- 
longing to Spillman. The real estate was sold, but the per- 
sonal property was returned “not sold for want of time.” A 
venditione exponas was issued, of which the following return 
was made: “ The property levied on was given up to the de- 
fendants and returned from this levy by order of the plaintiff. 
October 31, 1839.” 

In the present suit, Alvah Jackson being a non-resident, 
there was publication as to him. Spillman having died, his 
administrator became a party to the suit. He pleaded nul 
tiel record as to the judgment sued on, and also that the re- 
lease of the property levied upon in Kentucky operated a 
satisfaction of the judgment; also the statute of limitations 
as to the notes sued on. At the trial evidence was intro- 
duced in behalf of plaintiff to the effect that Spillman had 
agreed verbally with an agent of plaintiff in 1850 that if he 
(the agent) would wait and forbear to sue until he, Spillman, 
could go to Arkansas and see Jackson and return home, 
then he would pay the notes; that he did so wait and for- 
bear to sue. 

The court found for plaintiff and rendered judgment on 
the notes and on the judgment. 

F. P. Wright, for appellants. 

I. A levy on sufficient personal property to satisfy a judg- 
ment, though the execution be returned unsatisfied by direc- 
tion of the plaintiff, extinguishes the judgment. (Jackson v. 
Bowen, 7 Cow. 18; Blair v. Caldwell, 3 Mo. 249; 4 Cowen, 
417; Clark v. Withers, 1 Salk. 323.) 
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II. The court erred in permitting the record of the Ken- 
tucky judgment to be read. The return made is not even 
prima facie evidence of personal notice. 

II. The court erred in permitting the parol promise of 
Spillman to be given in evidence. (R. C..1855, p. 1052, 
sec. 12.) 

Gardenhire, for respondent. 


I. No exceptions were properly saved to the admission of 
evidence. The facts found warrant the judgment. 


NapTon, Judge, delivered the opinion of the court. 


The statute of limitations having been pleaded, it was error 
in the court to permit the verbal promise of Spillman to take 
the case out of the statute. Our law requires such promises, 
in order to be available, to be in writing. (CR. C. 1845, p. 
720, sec. 13.) 

In relation to the Kentucky judgment, it is objected that 
the service of the writ of summons was insufficient, and that 
there is therefore no record of a judgment which can be en- 
forced here. The return is “ executed in full.” The record 
contains this further statement: ‘ This day came the plaintiff 
by his attorney, and the defendants being duly summoned and 
not appearing,’ &c. In the case of Wilson v. Jackson, 10 
Mo. 331, such a return was held prima facie evidence of ser- 
vice where it was made upon a capias in. Virginia. That the * 
Kentucky court considered the return evidence of service is 
manifest from the record which recites, as a foundation of the 
judgment by default, that the defendants were duly sum- 
moned. In this case there is no plea that the party was not 
served with the writ, nor any evidence submitted tending to 
establish such a defence. The objection therefore to the 
form of the return was we think properly disregarded by the 
circuit court. 

We do not consider the levy made upon Spillman’s prop- 
erty as an extinguishment of the judgment. The property 
“was returned to the defendant by the plaintiff’s order, as it 
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appears from the sheriff’s return, and such a levy as this is 
no satisfaction. No injury is sustained by the defendant, 
and it is not understood to be the law that a formal levy 
alone extinguishes a judgment. (Moss v. Craft, 10 Mo. 721; 
Williams v. Boyce, 11 Mo. 537.) 

The judgment will be reversed and the cause remanded ; 
the other judges concurring. 


CARRIGER’S ADMINISTRATOR, Respondent, v. WHITTINGTON’S 
ADMINISTRATOR, Appellant. 


1. A. constituted B. his agent and authorized him to sell a pre-emption claim 
belonging to him; B. sold the land and received the purchase money ; the 
sale was made after the death of A. but in ignorance thereof and in good 
faith ; the purchase money was paid to B. after knowledge on his part and on 
that of the purchaser of the death of A. Held, that A.’s representatives were 
entitled to recover of B. the purchase money so received. 


Appeal from Buchanan Court of Common Pleas. 


This was ay action by the administrator of Christian Car- 
riger to recover certain sums of money alleged to have been 
received by William W. Whittington, defendant’s intestate, 
as the agent of said Carriger. Evidence was introduced that 
in 1846 said Carriger had a pre-emption claim ; that he went 
to California leaving Whittington his agent ; that he received 
the rents accruing, and also sold the claim to one De Witt; 
that he received in 1847 fifty dollars for rent of this land; in 
1848 twenty dollars ; that in 1850 he received from De Witt 
five hundred dollars, the purchase money agreed to be paid 
for the pre-emption claim ; that Carriger died in 1846 on the 
way to California. It did not appear that his death was 
known to Whittington and De Witt at the time of the sale. 
The court instructed the jury as follows: “If the jury be- 
lieve from the evidence that William Whittington, as the 
agent of Christian Carriger, received of Neff, in the spring of 
1847, fifty dollars, and in the spring of 1848, of Patton, twenty 
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dollars, and in the spring of 1850, of De Witt, five hundred 
dollars, with interest, for the price of Carriger’s farm, and 
that the plaintiff, Charles F. Holly, as public administrator 
of Andrew county, has charge of said Carriger’s estate, they 
will find for the plaintiff the amount so received by said 
Whittington.” 

The court refused the following instructions, among others, 
asked by defendant: “1. Unless the jury believe from the 
evidence that Christian Carriger was alive at the time Wil- 
liam Whittington made the sale and received the money in 
evidence, they will find for defendant. 2. If the said Wil- 
liam Whittington was the agent of Christian Carriger, de- 
ceased, and received the money in evidence as such agent, 
then the jury will find for the defendant, unless the plaintiff 
has proved that said money was demanded before the com- 
mencement of this suit. 5. If more than five years have 
elapsed since said money was received and before suit, they 
will find for defendant. 6. If the jury find from the evi- 
dence that Carriger merely authorized William W. Whitting- 
ton to sell for him, the said Carriger, the land mentiuned in 
evidence, then so. soon as said Carriger died said Whitting- 
ton had no further authority to act as such agent; and if he 
was so dead at the time of said sale then the jury will find 
for the defendant.” 


Vories, for appellant. 


The court erred in refusing the first and sixth instructions 
asked by defendant; (Story on Bail. § 488; Hunt v. Rous- 
manier, 8 Wheat. 174;) also in refusing the other instruc- 
tions asked by defendant; (Cocherill v. Kirkpatrick, 9 Mo. 
697; Greenl. Ev. 82—8; 16 Mo. 478; Benton v. Lindell, 10 
Mo. 559;) also in giving the instruction asked by plaintiff. 


Loan, for respondent. 


I. The court properly refused the instructions asked by 
defendant. 
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Napton, Judge, delivered the opinion of the court. 


It does not appear in this case whether at the time of the 
sale of the pre-emption by Whittington to De Witt the death 
of the principal, Carriger, was known to the parties or not. 
It is inferable that at the time of the payment of the pur- 
chase money to the agent, in 1850, Carriger’s death was 
known to both parties. It is probable that when the con- 
tract was made in 1847, Carriger’s death, which took place 
in the previous summer on his way to California, was not 
known to either. 

Although by the common law an agency terminated by the 
death of the principal, and all subsequent acts of the agent 
cease to bind his heirs or executors, yet judicial tribunals, 
especially those having equitable jurisdiction, have, for the 
convenience of trade and commerce and in accordance with 
the principles of natural justice, very much modified this doc- 
trine. When the death of the principal is unknown to both 
parties at the time the contract is made, so that there is no 
binding contract on him or his representatives, the agent is 
not personally responsible. (Smout v. Ilbery, 10 Mees. & 
Wels. 1; Story on Agency, § 265; Blader v. Free, 9 Barn. 
& Cress. 167.) In Cassiday v. McKenzie, 4 Watts & Serg. 
282, the Supreme Court of Pennsylvania declared in good 
sense and sound reason there was no difference between a 
revocation of an agency by the act of the principal and a rev- 
ocation by his death, which was the act of God, and that in 
either case, where the parties dealing were acting in good 
faith and ignorant of the revocation, the principal or his repre- 
sentatives ought to be bound. In neither case did the court 
suppose the agent would be ; and they repudiate the opinion of 
Lord Ellenborough, in Watson v. King, 4 Camp. 5 Esp. 117, 
and of Lord Loughborough, in Tate v. Hilbert, 2 Ves. jr., —, 
where a power of attorney, though coupled with an interest, 
was held to be instantly revoked by the death of the grantor. 

To determine the case now under consideration it is not im- 
portant to inquire whether the heirs of Carriger have any 
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claim upon the purchaser De Witt, or not, for the land or 
pre-emption right, or whether the collection of the purchase 
money from Whittington by Carriger’s administrator would 
have any bearing, either in law or equity, upon the deter- 
mination of that question. It is manifest that the purchaser 
is, under the circumstances, without recourse upon the agent 
Whittington, and this is all which it is material to decide in 
allowing this recovery on the part of Carriger’s administra- 
tor. It is clear from the testimony that when the money was 
paid over by De Witt to Whittington, both the agent and the 
purchaser were aware of Carriger’s death, and this circum- 
stance. would relieve the agent from personal responsibility as 
much as if both parties had been ignorant of the principal’s 
death. (Story on Agency, § 265.) In addition to this, the 
purchaser De Witt was a witness at the trial, and interposed 
no objections to the recovery. On the contrary, he was a 
witness for Carriger’s representative. Should it turn out 
that Carriger’s heirs have title to the land, he could not look 
to Whittington, as he not only had notice of the death of 
Carriger at the time of the payment to Whittington, but is 
also fully notified of this proceeding to compel the agent to 
pay over to the principal. As the purchaser is the only per- 
son who could be injured by this proceeding, and he does 
not offer to interplead, it may be assumed that he is satisfied 
with his title to the land, or would as soon rely upon the re- 
sponsibility of Carriger’s representatives as upon that of 
Whittington’s. 

There is nothing in the objection to the want of a demand 
in this case. The administrator would have no authority to 
pay money on demand. A claim against him must first be 
allowed by the probate court, and a demand would have 
been useless. 

Nor is there any thing in the objection raised on the stat- 
ute of limitations. That statute did not commence running 
until the grant of letters of administration. 

. The other judges concurring, judgment affirmed. 
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Henry County, To use, &c., Defendant in Error, v. GaTEs, 
Plaintiff in Error. 


1. One partner has no authority to bind his co-partner by instrument under 
seal. 

2. If one partner, authorized by his co-partner by instrument not under seal 
to execute a nofe, executes in his own name and that of his co-partner a 
sealed note or bond, no recovery can be had thereon against such co-part- 
ner ; a plea of non est factum will be made good by such facts. 


Error to Henry Circuit Court. 


This was a suit by Henry County, to the use of the road 
and canal fund of said county, on the following instrument : 
‘“« Twelve months after date, we or either promise to pay Hen- 
ry County, for the use and benefit of the road and canal fund 
of said county, the sum of one hundred and fifty-six dollars, 
for value received, with interest from date. As witness our 
hands and seals this 11th day of November, 1851. [Signed] 
J. R. Gates (seal), J. M. Wanhoy (seal), Abraham Banta 
(seal).” 

Defaults were taken against Vanhoy and Banta. Gates 
answered, putting in issue the execution of the bond. The 
cause was tried by the court without a jury. Vanhoy, one 
of the defendants, was, without objection on the part of Gates, 
called as witness. He testified that Gates and himself were 
partners doing business in Henry county, 1851; that they 
were indebted to the Bank of Lexington and wished to raise 
money to pay said debt; that he informed Gates that there 
was money in the county treasury belonging to the road and 
canal fund which might be obtained; that Gates gave to 
witness the following written authority: “I do hereby au- 
thorize J. M. Vanhoy to assign my name to a note for two 
hundred dollars, payable to the county of Henry for the use 
of the road and canal fund. This 10 , 1851. [Signed] 
J. R. Gates ;” that he (Vanhoy) as co-partner signed Gates’ 
name to said bond sued on. 
The court found for plaintiff. 
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W. P. Johnson, for plaintiff in error. 


I. Gates did not sign the bond himself, nor did he author- 
ize any one to sign the bond for him; he did authorize Van- 
hoy to sign his name to a note for $200. An agent can not 
bind his principal by deed unless he be authorized by deed. 
(9 Wend. 56; 14 Serg. & Raw. 331; 5 Mass. 11; 1 Mo. 
139; 2 Johns. 213.) 


Wright, for defendant in. error. 


I. Vanhoy was admitted as a witness by consent. There 
was no objection to him as a witness. (13 N. H. 32,179; 
Coll: on Part. 716.) There is no force in the objection that 
Vanhoy was authorized to sign a note and that the instru- 
ment sued isa bond. In legal acceptation the instrument is 
a promissory note. The authority to Vanhoy was ample. 
The seal does not vary the liability of Gates. There is no 
difference in effect in this state between a note with a seal 
and one without a seal. Ifthe act of one partner be a good 
and valid act in itself, it will not be rendered less so if done 
by a specialty, provided the seal do not vary the liability. 
(Taply v. Butterfield, 1 Metc. 515; Smith on Cont. 354; 5 
Watts, 22.) <A partner may bind his co-partner by instru- 
ment under seal executed in the firm’s name and necessary 
in the usual course of business, provided he had previous 
authority, and such authority need not be under seal, nor in 
writing. (3 Kent, Com. 53; 1 Seld. 229; 3 Comst. 150; 2 
Stew. 297 ; 19 Johns. 513; 1 Hall, 262.) 


Napton, Judge, delivered the opinion of the court. 


The rule of the common law in relation to a written in- 
strument under seal executed by an agent, is that the au- 
thority of the agent to execute it must be under seal ; and, 
so far as deeds or conveyances of land are concerned, the rule 
is strictly adhered to. Since the substitution of scrawls for 
seals and the allowance of defences to bonds as extensive as 
those to notes, the distinction between these two classes of 
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written instruments has become purely technical, and there 
has consequently been an inclination on the part of the courts 
to modify this ancient rule so far as it relates to them. 
Where the contract would be good without a seal, it has been 
maintained that the seal will not prevent its enuring as a 
simple contract, though the authority be by parol or merely 
implied from the relations between principal and agent. 
(Lawrence v. Taylor, 5 Hill, —; Worrell v. Munn, 1 Seld. 
239.) Soin partnerships, where property has been conveyed 
by a sealed instrument, which could as well have been trans- 
ferred by a simple contract or by parol, the title will pass, 
although the partner who executed the instrument under 
seal had no authority to put the partnership name to such a 
paper. (Anderson v. Thompson, 1 Brock. C. C. 462.) 
Conceding this to be the law, the case before the court is 
somewhat different from either class of cases. It is not an 
attempt to treat the contract as a simple contract, and recover 
upon proof of the parol authority to borrow the money, and 
that the money was borrowed, and that it went into, the ‘part- 
nership concern and was used for the partnership benefit. This 
suit is on the sealed instrument; the plea of non est factum 
is put in, and the plea is confessedly sustained. To permit a 
recovery in such a case upon the ground that the defendant, in 
equity and good conscience, owes the money and is bound to 
pay it, is virtually to abolish all distinctions between bonds 
and notes, which, however politic or proper, would seem to 
require some legislative interposition. But it would be going 
farther than this. The plaintiff sues upon a sealed obliga- 
tion, which he says was executed by the defendant and is now 
due, and asks for a judgment for the amount so called for by 
the instrument. The defendant denied the execution of the 
instrument, and the proof shows that there was a parol au- 
thority to sign a note for the sum specified in the bond. In 
other words, the proof shows that the specific instrument 
sued.on had no obligation upon the principal who is sued. 
Can the court, because it appears that the money was actually 
borrowed by authority of the defendant, and used by him in 
21—VOL. XXVI. 
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the partnership of which he was a member, enter a judg- 
ment on the bond? Would not this be a departure from the 
issue such as even the liberality of our new practice act 
would not tolerate? Would it not in truth be a judgment in 
the face of the pleadings ? 

In the case of Cooper v. Rankin, 5 Binn. 613, where an 
attorney, not authorized by writing under seal, executed a 
deed of release, under seal, in the name‘of his principal, the 
court held it could not be given in evidence under the plea 
of non est factum, but permitted it to go in under the plea of 
non assumpsit, as evidence of an agreement not to sue. 
There, it will be observed, the sealed release was used by way 
of defence.. There were pleas of release, non assumpsit, pay- 
ment, &c., to tlie note sued on. To the plea of release, non 
est factum was replied. Upon-the issue of non est factum, the 
court treated the release as invalid in. conformity to the pre- 
cedents ; but as other defences were. put in—non assumpsit 
and payment—the release was allowed to go in to prove an 
agreement not to sue; and in this way was made available. 
This case goes as far perhaps as any, but it shows that: this 
judgment can not be sustained. Here the bond is not offered 
by way of; defence along with other defences, but it is the 
ground-work of the action and its only basis. The defence 
of non est factum is put in the pleadings and made out in the 
proof. Whether an action for the money may not be main- 
tained in another form, is a question not now before the 
court. There are certainly authorities in New York, perhaps 
elsewhere, to show that upon the facts of the case an action 
would lie. The simple contract is not considered as merged 
in the bond. 

With every disposition to sustain the judgment of the cir- 
cuit court, we are unable to to see how it can be done con- 
sistently with well established principles. Judge Scott con- 
curring, the judgment is reversed. 
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THompPsoN, Respondent, v. CrutcHer, Appellant. 


1. In an action ona promissory note, an answer, stating that the consideration 
of the note was the sale of a certain tract of land, and that the plaintiff (the 
vendor) had not, at the time of the sale, “ title to a portion of the land sold,” 
is insufficient to set up the defence of a partial failure of consideration. 

2. A. bought a tract of land of B. and gave his promissory note payable at a 
specified time for the purchase money; B. at the same time gave his title 
bond to A. conditioned for a conveyance at the time specified in the note. 
Held, that the promise to pay the purchase money, being by a distinct and 
separate instrument, was not dependent upon the covenant to convey ; that 
B. might maintain an action on the promissory note without offering to 
make a conveyance. 


Appeal from Buchanan Court of Common Pleas. 


The following is the petition in this case: ‘“ The plaintiff, 
William N. Thompson, states -that the defendants, W. H. 
Crutcher, R. M. Crutcher and Robert C. Mosely, on the 25th 
day of April, 1857, executed to the plaintiff their promissory 
note, and obligation of said note, binding themselves to pay 
to the plaintiff $15,500 on the first day of October next fol- 
lowing said date, for the consideration and sale and purchase 
of 540 acres of land. Said note is due and unpaid and is 
filed herewith. Wherefore plaintiff prays judgment for 
$15,500 and interest and costs upon said note.” 

The note is as follows: ‘ On the first day of October next, 
we promise to pay William N. Thompson fifteen thousand 
five hundred dollars, being the purchase money in full of five 
hundred and forty acres of land, in Buchanan county, Mis- 
souri, this day purchased of said Thompson by W. H. 
Crutcher, and being the same land for which said Thompson 
has this day executed his title bond to said Crutcher. Given 
under our hands this 25th day of April, 1857. [Signed] . 
W. H. Crutcher, R. M. Crutcher, Robert C. Mosely.” 

The following is the title bond referred to: ‘“ Know all 
men by these presents, that I, William N. Thompson, am 
held and firmly bound unto William H. Crutcher in the penal 
sum of thirty thousand dollars, for the payment of which 








een gr Se ee CO i EON EC LOL ROLLE CE LT ET LE AE NS 








820 JEFFERSON CITY. 





“Thompson v. Crutcher. 





well and truly to be made I bind myself, my heirs, executors 
and administrators firmly by these presents.. Sealed with my 
seal and dated this 25th day of April, A. D. 1857. The con- 
dition of the above bond is such, that whereas the said Wil- 
liam.N. Thompson has this day sold to the said William H. 
Crutcher the following described tracts, pieces or parcels of 
land [describing them] for the sum of $15,500 for all of said 
land, payable on the first day of October, 1857: Now if the 
said William N. Thompson, on the payment of said sum of 
money at the time aforesaid, shall convey said described 
premises by a good.and sufficient deed of general warranty 
to the said William H. Crutcher, his heirs or assigns, then 
these presents shall be null, void and of no effect ; otherwise 
to remain in full force and virtue in law. And the said 
Thompson further binds himself to give possession of the 
dwelling house on the tract on which he resides at the time 
the sum aforesaid is paid to him; of.the farm land he is 
to be permitted to retain possession a sufficient time to take 
care of and remove the crops which may be grown on said 
land during the present season. a &c: [Signed] 
William N. Thompson (seal).” 

William H. Crutcher made no appéarance or defence. 
The defendants, Mosely and R. M. Crutcher, answered, ad- 
mitting the execution of the note, but setting up that they 
were securities ; that the consideration of the said note was 
the sale of the land referred to therein; that “ at the time of 
the execution of said bond plaintiff had not title to a portion 
of the land sold, but to what portion thereof these defendants 
do not know; neither have they any knowledge or informa- 
tion thereof sufficient to form a belief ;” that the agreements 
to pay the money and to make a deed are mutual, dependent 
and concurrent agreements and covenants ; that plaintiff has 
not complied or offered to comply with the terms of the 
bond. 

This answer was stricken out on motion of plaintiff. This 
action constitutes the error complained of. 


Vories, for appellant. 
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I. The court erred in striking out defendants’ answer. The 
answer was sufficient. The covenants to pay the money and 
to make the deed and deliver possession were concurrent and 
dependent. (1 Chitt. Pl. 823; 11 Wend. 48; 15 Mo. 387.) 

I. The answer also alleges that Thompson is not the owner 
of part of the land sold and therefore could not make such 
a deed as he had covenanted for. (11 Wend. 48; 16 Mo. 
419.) 


Loan, for respondent. 


I. The covenants were mutual, independent covenants. 
(8 Mo. 487; 7 Mo. 569.) The allegation of failure of title was 
insufficient ty raise the question of failure of consideration. 
(10 Mo. 267.) 


Scorr, Judge, delivered the opinion of the court. 


So much of the answer’as alleges that the plaintiff was not 
the owner of a portion of the land sold is insufficient to set 
up the defence of a partial failure of consideration. The 
portion may be so small that the maxim de minimis non 
curat lex would apply ; and every party’s pleadings are to be 
taken strongest against himself. If the defendants set up the 
want of consideration, the burden of proof is on them. 

As the promise by the defendants to pay the money was an 
absolute and unconditional one by a separate instrument, it 
can not be considered as mutual and dependent on the cove- 
nant to convey, as that is by a separate and distinct agree- 
ment. Under such circumstances the rule with regard to 
mutual and dependent covenants does not apply. (Simonds, 
adm’r of Best, v. Beauchamp, 1 Mo. 421; Bircher v. Payne, 
7 Mo. 462.) The other judges concurring, the judgment 
will be affirmed. 
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SHapLeicgH & Rue, Respondents, v. BarrD, GARNISHEE, Ap- 
pellant. 


1. Section 39 of the act concerning voluntary assignments (R. C. 1855, p. 210) 
does not invalidate partial assignments for the benefit of a portion of the 
creditors of the assignor. 

2. Partial assignments still being valid notwithstanding said peation, it ope- 
rates to overthrow all provisions in such assignments which give preferen- 
ces among the designated creditors. 


Appeal from Cooper Circuit Court. 


At the March term, 1857, of the Cooper circuit court, a 
judgment was rendered in favor of Marshall Shapleigh and 
Francis J. Rue, against Henry G. Brent. An execution was 
issued and William E. Baird was summoned as garnishee. 
The usual interrogatories were filed. The garnishee an- 
swered denying that he had any property, money, &c., of 
Brent’s. To this answer the plaintiffs, Shapleigh and Rue, 
filed a denial, alleging substantially that Baird was then in 
possession of a large amount of money as trustee under a 
certain deed of assignment made by said Brent, in which as- 
signment provision is made for the payment pro rata of cer- 
tain debts due and owing by said Brent to certain of his 
creditors, but in which deed no provision is made for the 
payment of the debt due from Brent to said Shapleigh and 
Rue or any portion thereof. Baird, garnishee, replied ad- 
mitting that he held property under the deed of assignment 
as stated, but claimed that said deed of assignment was legal 
and valid. 

An agreed case was made embodying the above facts. The 
cause was submitted to the court without a jury. The court, 
at the instance of the plaintiffs in the execution, declared the 
law to be as follows: “1. If the deed of assignment made by H. 
G. Brent, on the day of ——, 1857, to William E. Baird 
as trustee, referred to in the pleadings and set forth in the 
agreed facts, did in its provisions prefer the payment of cer- 
tain.debts then due certain persons by said Brent, in exclu- 
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sion of the indebtedness due to plaintiffs (Shapleigh and 
Rue), and for which judgment was rendered against said 
Brent at the March term of this court, 1857, then the said 
assignment made by said Brent is void as to the said plain- 
tiffs, and judgment will be rendered in-their favor against the 
garnishee. 2. If the court find from the evidence and the 
facts agreed by the parties, that, at the time of making the 
assignment set forth in the agreed facts, H. G. Brent was 
justly and legally indebted to Shapleigh and Rue (the plain- 
tiffs in the execution) in the sum of $ , and that no pro- 
vision was made in said assignment for. the payment of ‘said 
indebtedness or any portion thereof, then, although said as- 
signment may have provided for the payment of the bona fide 
debts of said Brent, yet the same is void as to the plaintiffs, 
and the assets of said assignment in the garnishee’s hands are 
subject to this garnishment, and the court must find for the 
plaintiffs in the execution.” 

Judgment was rendered in favor of the plaintiffs in the 
execution. 





Adams, for appellant. 


I. The question’ raised by this record is whether a debtor 
can, under the laws of this state, make an assignment for the 
benefit of a portion of his creditors. It is not whether an 
assignment, made for the benefit of some, would enure to the 
benefit of all the creditors, but whether an assignment thus 
made is absolutely void as to the creditors not named therein. 
The 39th section of the assignment act (R. C. 1855, p. 210) 
does not make such assignments void. It is the provision or 
clause of the assignment providing for the payment of one 
debt in preference to another that is declared void. The as- 
signment, notwithstanding such void clause, is to stand, and 
all the creditors named or embraced within the assignment 
are to be paid pro rata out of the assets. This is the plain 
meaning of the section. The legislature did not intend to 
abridge the right of debtors to.make assignments. They still 
have the right, in the language of the statute, to assign their 
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property, or any part thereof, for the benefit of their cred- 
itors,.or any of them. (See Assignment Act, R. C. 1855, p. 
202, §1.) Previous to the revision of 1855 assignments for 
the benefit of a portion of the creditors of the assignor have 
always been. recognized as valid. (Gates v. Labeaume, 19 
Mo. 238.) ~The first section clearly recognizes the right of a 
debtor to make an.assignment for the benefit of a part of his 
creditors: Section 39 does not take away their right. The 
object of this section was to prevent the classification of the 
creditors embraced within the assignment, and to compel 
debtors to place the creditors named or included within the 
assignment on the same footing. If he will make an assign- 
ment for the benefit.of a part of the creditors, he can not 
make preferences amongst.them, but all the creditors “ within 
the provisions of the assignment shall be paid pro rata from 
the assets thereof.’ Even if the debtor should, in violation 
of the 39th section, classify the debts embraced within the 
assignment, it would not render the assignment itself void. 
The assignment would still stand, but the provision classifying 
the debts would be void, and the whole assets would be paid 
pro rata to the creditors embraced within the assignment. 
The judgment of the circuit court can stand only upon the 
assumption that the assignment itself is void as to outside 
creditors. 

An assignment for the benefit of a portion of the creditors 
of the assignor can not enure to the benefit of all the cred- 
itors. An outside creditor can not work himself into an as- 
signment which was never intended for his benefit. There is 
nothing in section 39 to warrant such an idea. That section 
speaks only of the creditors within the provisions of the as- 
signment, not such as are outside of the assignment. 


Ryland and Stephens § Vest, for respondents, cited R. C. 
1855, p. 210, § 39; Burrill on Assignments, 98, 110, 111; 
Boardman v. Holliday, 10 Paige, 223 ; 6 Hill,438 ; Webb v. 
Daggett, 2 Barb. 11; Brown v. Webb, 20 Ohio, 389, 400.) 
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Napton, Judge, delivered the opinion of the court. 


The 89th section of the act concerning voluntary assign- 
ments (R, C. 1855, p. 210), which was added to this law at 
the late revision, has given rise to some doubts as to the 
effect of partial assignments since the passage of the act. 
This provision has been supposed to invalidate all assign- 
ments by a debtor to a portion of his creditors, or at least to 
make such assignment in effect a general one, so as to let in 
all the creditors and entitle them to an equal distribution of 
the, property assigned. Previous to the insertion of this sec- 
tion such a construction could hardly have been given to the 
law. The first section in express terms recognizes the right 
of a debtor to make a partial assignment embracing only a 
part of his property or a portion of his creditors. We have 
not observed in any other section of the act, as it stood be- 
fore the recent revision, any provision conflicting with this 
power. It is true, that the general term “ creditors” is fre- 
quently used in the act, and the phrase is large enough to 
extend to all the creditors, whether named in the assignment 
or not; but it is reasonable to infer from the positive lan- 
guage of the first section, as well as the general scope and 
intent of the law, that this general designation of creditors 
was meant to be restricted to such as were named in the 
assignment. To give it a more extensive signification would be 
repugnant to the express provisions in the first section, which 
beyond all doubt permit a debtor to limit the benefits of a 
transfer of his property to such of his creditors as he chooses 
to name in his assignment. 

Was it then the intention of the 89th section to abolish this 
right and make all assignments, after the passage of the act, 
operate as general assignments, whether all the creditors are 
named or not? It will readily occur to any one examining 
this question, that if such was the intention of the legisla- 
ture, they have been guilty of a singular oversight in leaving 
the first section of the act in full force and without even a 
verbal alteration. To give to the 39th section the construc- 
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tion insisted on, which virtually puts an end to all partial 
assignments, we must hold the first section pro tanto repealed, 
for the two sections thus construed are entirely repugnant. 
The language of the 39th section does not of itself require 
any construction which will at all conflict with the first sec- 
tion or any other section of the act. 

To what extent the legislature may have supposed the 
remedy provided by the 39th section went, and what partic- 
ular evils this section may have been designed to cure, it is 
not important for us to inquire. “We perceive an evil which 
existed under the old law and which this section seems de- 
signed to remove, and which, upon a plain literal interpreta- 
tion, it does remove. It is not our province, because it fails 
to reach the core of the disease, to undertake its amendment. 
Allowing partial assignments still to be valid, as they were 
previously to its enactment, the section abolishes all pro- 
visions in such assignments which give preferences among the 
creditors selected, and requires the assignee to treat such 
provisions as nullities and distribute the effects pro rata. In 
case of a general assignment of all the debtor’s property to 
all his creditors, which I presume is the usual and common 
form of such instruments, this section will accomplish every 
thing that could be desired. It prevents all classification of 
creditors in such deeds—an evil much complained of, and 
doubtless within the mind of the legislature. But so long as 
partial assignments are permitted, and a debtor can transfer 
his property by such instruments to any portion of his cred- 
itors he desires, it is obvious that this section of the revised 
code of 1855 is totally ineffective to prevent preferences 
among creditors. The enactment may be always evaded by 
the selection of a single creditor or any. number of creditors 
sufficient to exhaust the effects assigned. Indeed, if the legis- 
lature wish to strike at the root of the evil, they must go 
back to an old principle of the common law, which permits a 
debtor to prefer one creditor to another, and which privilege 
can be effected in a variety of modes other than those refer- 
‘red to in our statutes concerning assignments. Without 
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however undertaking to suggest any views of our: own as to 
the true policy which should prevail, and how far the legis- 
lature might with safety go in the abolition of this ancient 
principle, it is sufficient that the legislature have not as yet, 
in our opinion, abolished the right of debtors to make assign- 
ments to a portion of their creditors. If any such idea was 
entertained in the enactment of the 39th section referred to, it 
is so obscurely hinted at, and at the same time so plainly re- 
pugnant to previous provisions permitted to stand in the same 
statute, that the courts can not enforce it. To repeal a pre- 
vious law, plain language must be used. 

The judgment of the circuit court must be reversed upon 
any construction of this section. It was certainly not de- 
signed to annul the deed of assignment, where it was in other 
respects valid. The circuit court, in effect, held the deed 
void, and permitted a creditor outside of the deed to levy his 
execution upon the property assigned. 

All the judges concur in reversing the judgment= Judge 
Richardson declines giving any opinion upon the proper con- 
struction of the 39th section. The cause will be remanded. 


ALLEN, Respondent, v. ALLEN’s ADMINISTRATOR, Appellant. 


1. Quere, Whether the admissions of an administrator, a party to a suit, are 
admissible in evidence against the estate of which he is the administrator. 
2. If the administrator be a distributee his admissions are evidence. 


Appeal from Calloway Circuit Court. 


Samuel Allen presented to the Calloway county court for 
allowance a demand against the estate of Samuel J. Allen, 
deceased. Adams, the administrator, was the husband of the 
widow of said Samuel J. Allen. The demand presented was 
the balance of an account of the sale of certain slaves belong- 
ing to Samuel Allen. The balance claimed was $770 with 
interest. In the account as presented, however, the interest 
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was not calculated and placed at the foot of the account. 
Certain admissions of Adams were introduced in evidence, 
for which see below in the opinion of the court. 


' Hardin, for appellant. 


I. Judgment can not be rendered for 9 greater amount of 
damages than respondent claimed in his account.. (5 Mo. 
422; 1 Mo.. 96; 8 Mo. 39.) The court below committed 
error in its action upon the instructions. The statement of 
the administrator of the estate was not competent evidence. 
(2 Const. Rep. 757; 12 Wheat. 565; 7 Conn. 172; 6 Johns. 
Ch. 372.) 


Jones, for respondent. 


I. The admissions made by a party to a suit are competent 
evidence, whether the party stands upon the record in an in- 
dividual or representative capacity. The 25th section of 
article 2d of the administration law allowing an administra- 
tor to be examined as a witness in favor of the estate, does 
not affect the common law rule of evidence allowing the ad- ( 
missions of parties to a suit to be given in evidence against 
them. In this case Adams was also interested in the estate 
as distributee, having married the widow of Samuel J. Allen, 
deceased. (1 Greenleaf’s Ev. § 171, 179.) 

II. In presenting a demand to the county court for allow- 
ance against an estate no technical form is necessary. The 
affidavit and account filed sufficiently apprised the adminis- 
trator that the claimant asked not only for seven hundred 
and seventy dollars, but also for interest. (Mills v. Bank of 
U.S. 11 Wheat. 441.) There is no error in the instructions 
as given and refused. 








NapTon, Judge, delivered the opinion of the court. 


There is nothing, in our opinion, in the objection made to 
the form of the account. Although the calculation of the 
interest is not, made and the sum total placed at the foot of | 
the account, the affidavit shews that both principal and inter- 
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est were demanded. The judgment is for the principal and 
interest in conformity to the claim. 

The question in relation to the declarations or statements 
of the administrator, which were given in evidence, is one of 
more difficulty. The jury were directed by the court to dis- 
regard all these statements, except such as were statements 
of facts within the administrator’s knowledge.. The declara- 
tions and acts testified to were, that the administrator handed 
to the witness (who was an attorney) the account sued on 
and the letters read im evidence, and requested him to pre- 
sent them to the county court for allowance ;. that, being ad- 
ministrator, he could not do so with propriety; that he 
thought the letters showed the account overpaid, but he ad- 
mitted that plaintiff was an honest man, and that the account 
of sales set-out in the claim was correct. These statements, 
except so much of them as relate to the source from which 
the account and letters were obtained, do not of themselves 
convey any information to the jury as to the administrator’s 
knowledge of their truth, which was the criterion furnished 
the jury by which they were to be received or discarded. The 
jury might have no difficulty, under the instructions of the 
court, in considering the statements relative to the incompa- 
tibility of the claim with the letters, and in relation to the 
honesty of the claimant, as mere expressions of opinion and 
therefore excluded from their consideration. But how would 
they regard the statement relative to the correctness of the 
account of sales? It did not appear whether the adminis- 
trator had any personal knowledge on this subject or not, 
or if he had any, it did not appear how he had obtained his 
information, or at what time. Such a declaration coming 
from a mere trustee ought to have no weight with a jury, and 
very likely in this case it had none. The court may have re- 
garded it in this light and understood it as excluded, but it 
is unsafe as a general practice to submit a mass of testimony 
of this character to a jury, with a rule by which they are to 
separate, for themselves the good from the bad, the competent 
from the incompetent evidence. It is impossible to say what 
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influence the opinion of the administrator in relation to the 
integrity of the claimant may have exerted upon the jury. 
What things are to be regarded as facts and what opinions is 
sometimes a matter of very nice discrimination, and the court 
had better make the-discrimination than leave it to be made 
by the jury. 

Whether the admissions of an administrator are evidence 
against the estate in suits wherein he is a party, is a question 
not probably of much practical importance in this case, but 
one of some interest and attended with considerable difficul- 
ties. Aside from any statutory provisions in this state, the 
general principle undoubtedly is, that the admissions of a 
party to the record are legitimate evidence against him. 
Where the party whose admissions were sought to be used is 
not the real party in interest, but has parted with his interest 
at the time of the admission, or is merely trustee for others, 
this general principle has been somewhat modified in this 
country; but in England and in’ some of the United States 
the doctrine is still adhered to in all its original strictness. 
There is indeed a painful confusion of authorities on this 
point in this country, so much so as to render any investiga- 
tion into the matter as a mere question of authority utterly | 
unsatisfactory. The inclination of this court, at least of late 
years, has been, I think, decidedly against the admission of 
the declarations of a party to the record who is only a nomi- 
nal party and made after he had parted with his interest in 
the ‘subject matter of the suit. In relation to the admissions 
of-mere trustees, made while they are clothed with that char- 
acter, I have not met with any decision of this court. The 
question is anew one and may with propriety be decided with 
reference to our statutes and without regard to opinions or 
adjudications prevailing elsewhere. 

That provision of our statute concerning administration 
which declares that an administrator or executor shall not be 
disqualified from testifying as to facts occurring anterior to 
-his qualification, in actions where he is a party, does not ap- 
pear to have any bearing upon this question. This section is 
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merely designed to apply an ancient rule of evidence to the 
case of administrators when parties. The principle was al- 
ready established that, for the benefit of the parties concerned, 
a competent witness to a transaction should not be rendered 
incompetent by subsequent events, and this principle is recog- 
nized and codified in our administration law. The admissi- 
bility of the administrator’s declarations against the estate or 
interest he represents, in actions wherein he is a party, de- 
pends upon another principle. Under the statutory provision 
the administrator can only testify to facts which came to his 
knowledge before he was clothed with the trust ; his admis- 
sions, if binding under any circumstances, could only be so 
when made after his fiduciary character commenced, and by 
reason of his being a party to the suit. Adjudications may 
be found on both sides of this question. In Thompson v. 
Peters and others, 12 Wheat. 565, the court is reported to 
have decided that the admissions of an administrator would 
not be allowed to take a case out of the statute of limitations ; 
though, when the opinion of Judge Marshall is examined, it 
will be found that the court regarded the declarations of the 
administrator as no admissions at all, and it was therefore 
useless to decide upon their admissibility, had they been suf- 
ficiently definite to have taken a case out of the statute. This 
doctrine is however clearly maintained in Peck v. Botsford, 7 
Cowen, 172; but exactly the reverse is the decision in Emer- 
son v. Thompson, 16 Mass. 427. In New York the acknowl- 
edgments of an administrator or executor were not allowed 
to bind the real assets in the hands of an heir or devisee ; 
(Mooers v. White and others, 6 John. Ch. 360;) yet it is 
conceded in that case by Chancellor Kent that the executor 
naught charge the personal estate by confession, just as any 
other trustee. The right of the administrator to confess 
away the interests of those he represents is totally denied in 
Ciples v. Alexander’s adm’r, 2 Comst. 767. 

It is suggested that the general policy of our administra- 
tion law forbids the administrator from affecting the interests 
of the estate by his admissions, and therefore, whatever may 
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be.the weight of authority elsewhere, they are incompetent 
here. The subject deserves‘consideration, but it is not deem- 
ed important to determine the general question in this case. 
The administrator in this case was also distributee of the es- 
tate, and as such his admissions were evidence, as this court 
determined in the case of Armstrong v. Farrar and others, 8 
Mo. 628. 

We do not perceive any objections to the second and third 
instructions offered by the defendant and refused by the court. 
The account presented contains no credit for the ten dollar 
bank note, nor the draft for $11.30, nor the five dollars which 
the thousand dollar check upon New York cost. Whether 
the $800 draft referred to in the account was designed to em- 
brace the two drafts for $300 and $500 referred to in the let- 
ters, was a matter for the jury ; but the hypothesis referred to 
in the defendant’s instructions might have with propriety been. 
submitted to the jury along with that upon which the plain- 
tiff’s instructions were based. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 


_Ricwarpson, Judge. I give no opinion on the question 
whether the admissions of an administrator are competent evi- 
dence against, the estate he represents, even though he may 
also be a distributee. _ 


Overton é¢ al., Respondents, v. WEBSTER e¢ al., Appellants. 


1.. In an action for the recovery of specific real estate, arising under the prac- 
tice act of 1849, the issues to be submitted to the jury are those raised by 
the pleadings ; it is not proper in such case to direct any fact to be put in 
issue. 

2. The fact that an executor, in applying to a county court for an order direct- 
ing the reservation of the personal estate and a sale of real estate for the 
payment of debts, omits to bring to the notice of the court the will of the 
testator of record in said court, in which he directs that all his debts should 
be paid out of the personal effects of his estate, will not of itself affect the 

executor with a fraudulent intent in procuring the order. 
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Appeal from Jackson Circuit Court. 


This action was commenced in the year 1850. Plaintiffs 
are the heirs and widow of Jesse Overton. Plaintiffs by an 
amended petition set forth substantially that said Jesse died 
in the year 1841; that said Jesse Overton made and publish- 
ed his last will and testament, appointing thereby John R. 
Swearengen and Aaron Overton to be the executors thereof ; 
that said will was duly proved; that said Aaron Overton and 
J. R. Swearengen were duly qualified as executors ; that 
said Jesse Overton died seized of certain real estate, and by 
his will directed and requested his executors to pay his debts 
out of his personal estate and effects ; that the personal estate 
and effects that came to the hands of said executors were 
more than sufficient to. pay and discharge all the debts due 
and owing by the testator; that said executors in April, 
1843, presented a petition, verified by their joint affidavit, to 
the county court, accompanied by a list of debts, inventory, 
&c.; that said executors, or one of them, to-wit, Aaron Over- 
ton, with the design and fraudulent intent of becoming there- 
after the purchaser of the lands in the petition and inventory 
mentioned, fraudulently represented to the county court by 
said petition that it would be for the interest and benefit of 
all persors interested in the estate of said testator to reserve 
from sale the personal property and to sell the real estate or 
so much thereof as should be necessary to pay the debts ; that 
the county court, believing the representations contained in 
the petition, directed the personal estate to be reserved and 
the real estate to be sold for the purpose of paying the debts, 
said executors or one of them fraudulently omitting to present 
said will to the court, and more particularly that clause there- 
of directing and requiring the debts of the testator to be paid 
out of the personal estate and effects ; that said county court 
did not give any construction whatever to said will in making 
said order; that at. the time of the making of said order a 
portion of plaintiffs were minors having no guardians; that 
amongst other real estate of said Jesse Overton.was the tract 
22—VOL. XXVI. 
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in controversy, of which he owned an undivided half; that 
said undivided half, together with many other tracts, was or- 
dered to be sold; that at the January term, 1844, of the 
county court a further order was made directing the sale of 
said undivided half for the payment of debts; that the exec- 
utors did proceed to sell said undivided half of the tract in 
controversy ; that in pursuance of said fraudulent design and 
intention of purchasing said land at a very low price and in 
fraud ef said will, said executor, Aaron Overton, did indi- 
rectly become the purchaser of said land at the sum of $345, 
being about three-eighths of the appraised value thereof; 
that said Aaron Overton was present at the sale and when 
the report of said sale was made to the county court, and did 
not and would not join his co-executor in making said report 
or in making the affidavit required to be annexed to the re- 
port; that said’ report and affidavit were made by Swearen- 
gen alone; that said Aaron Overton paid the sum for which 
said land sold (if paid at all) with his own proper money ; 
that he conveyed or caused the same to be conveyed to defen- 
dant. Maxwell, said Maxwell paying him no consideration 
therefor; that at the time of the sale under the order of the 
court siid Aaron Overton owned the other undivided half of 
the tract in controversy ; that he fraudulently procured the 
sale of the other undivided half thereof to be made in viola- 
tion of the express provision of the will, and in fraud of the 
rights of plaintiffs; that he became indirectly the purchaser 
thereof, at less than three-eighths of the appraised value, for 
his own private gain and advantage. Plaintiffs state that no 
title passed to or vested in the purchaser at the sale; that 
said sale was and is wholly void; that the right and title to 
the undivided half of the tract in controversy is vested in 
plaintiffs. ‘“* Therefore, they ask (as they have asked in their 
original petition) judgment for the possession of the undi- 
vided half of said land in the petition described, as well as 
judgment for their costs.” 

Defendant Maxwell answered the amended petition ; Web- 
ster, his -co-defendant, put in no answer. 
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The jury rendered the following verdict upon various issues 

framed and submitted to them at the instance of the plain- 

tiffs: “Issue Ist. We the jury find that Aaron Overton did 
4 fraudulently procure the order of sale of the undivided half 
of the land in controversy mentioned in the petition, for the 

purpose of becoming the purchaser thereof indirectly ; and 

we find that John R. Swearengen had no part or lot whatever 

in the fraud. Issue 2d. We the jury find that Aaron Over- 

ton did indirectly purchase said land in the petition men- 

tioned. Issue 3d. We the jury find that said defendant 

Maxwell was privy to the fraud in procuring the order of sale 


of said land, and had knowledge of the fact. 


Issue 4th. We 


the jury find that Aaron Overton did cause the land to be 
conveyed to defendant Maxwell without any consideration 
except the purchase money as promised by Clarkson. 
5th. We the jury find that Thomas G. Clarkson did not, in 
good faith and for his own use, become the purchaser of said 
land at the sale, under the order of the Jackson county court, 
( by Swearengen and Overton, as executors of the estate. of 
Jesse Overton, deceased. Issue 6th. We the jury find that 
said Clarkson did purchase said land for Aaron Overton and 
not for himself; we find that Clarkson had no knowledge of 
the fraud in procuring the order. Issue Tth. We the jury 
find that although the defendant Maxwell has a conveyance 
from Clarkson, yet we believe the land to have been purchas- 


ed by Clarkson for the said Aaron Overton. 


was delivered.” 


Smart & Sheley, for appellants. 








Issue 8th. We 
the jury find that Swearengen and Aaron Overton, as the 
executors of the estate of Jesse Overton, deceased, did make 
and acknowledge a deed to Clarkson for said tract of land, as 
alleged in Maxwell’s answer, but can not say that said deed 


It is deemed unnecessary to set forth the evidence intro- 
duced or the numerous instructions given to the jury. 


I. Every principle involved in this case, except as to fraud, 
was decided by this court in Overton v. Johnson, 17 Mo. 442. 
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The county court had jurisdiction over the matter. It ne- 
cessarily gave a judicial construction to the. will of Jesse 
Overton. That order is conclusive against plaintiffs. (Mc- 
Nair v. Biddle, 8 Mo. 264; 9 Mo. 124; 2 How. 335; 5 Mo. 
809; 11 S. & R. 460.) The court erred in instructing the 
jury that the will of Jesse Overton directed that his debts 
should be paid out.of his personal property. The conversa- 
tion of Aaron Overton with Clarkson was also improperly ad- 
mitted. The county court judges were also improperly per- 
mitted to testify as to what occurred in the court. (12 Mo. 
598.). The-court also erred in refusing the instructions asked 
by defendant. The verdict was not warranted by the evi- 
dence. 


* Hicks, for respondents, cited R. C. 1835, p. 621, § 34; 15 
Johns. 121; 2 Coke, Rep. 78; Dougl. 421; 2 Sand. 159; 
1 Caines, 461; 2 Pet. C. C. 865; 12 Wend. 41; 1 Stark. 
Ev. 39; 6 Mass. 74. 


Scorr, Judge, delivered the opinion of the court. 


The difficulties of this case arise mostly out of the manner 
in which it has been conducted. In the very threshhold of it 
we are beset: with the obstacle whether it was an action which 
under the act of 1849 was triable by the court or by a jury. 
On the latter supposition we do not see by what authority the 
court directed issues to be submitted to the jury. When an 
action is a proper one to be tried by a jury the issues are sub- 
mitted as they are made by the pleadings, and a general or 
special. verdict may be found. In such cases the court has 
no authority to direct any other issue or issues than those 
which have been already framed by the pleadings. The par- 
ties, it is true, may waive a jury and have the action tried by 
the court, but that was not done here. This suit would seem 
to be for the recovery of specific real property, yet if that 
was the aim of the plaintiffs it does not appear what advan- 
tage they proposed by the amendment of their petition. The 
petition as amended, at first sight, would seem to be for the 
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attainment of equitable relief, but the omission of proper par- 
ties for that end, and the prayer of it, leaves the cause. where 
it was before it was filed. Since the present practice act has 
been in force, parties seem to imagine that they have a won- 
derful advantage in involving in uncertainty and doubt the 
object to be obtained by their pleadings. But we do not see 
how they can possibly be benefitted by such a course. If the 
courts will not compel them so to frame their pleadings be- 
fore a trial is begun, by amendment if necessary, as to show 
what they aim at, how can they determine in what manner a 
cause is to be tried, whether by the court or by a jury? This 
omission leads to great embarrassment and usually results in 
a reversal of any judgment the plaintiff may obtain. The 
case before us seems to have been regarded as one to be tried 
by the court, and a great many issues were made for trial by 
a jury ; while the defendants seem to have looked upon it as 
one to be tried by a jury without any other issues than those 
presented by the pleadings, and hence framed all their in- 
structions on that supposition ; and there is nothing but a 
jumble and confusion in the record. The questions of law 
involved are plain and simple; all the difficulties arise or 
grow out of the manner in which the proceedings have been 
conducted. 

As the record now stands, we must regard this as an action 
to recover possession of a specific parcel of land ; consequently 
it was a proper one for a jury trial. Viewed in this light, 
we are of opinion that in the trial of the cause below too 
much importance was attached. to the circumstance that the 
will of Jesse Overton was not read on the application for the 
reservation of the personal and the sale of the real estate. As 
the only question before the jury was one of fraud in the sale 
by the executors or one of them, it was a matter of impor- 
tance to have that question fairly submitted to the jury; for 
if the jury was once improperly impressed with the idea that 
a fraud was practiced by Aaron Overton in procuring an 
order for the sale of the real estate, they would necessarily 
enter with that impression on their minds: on the considera- 
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tion of the facts that occurred subsequently with a view to 
carry that order into effect ; and the fact that fraud was used 
in procuring the order of sale being once unduly impressed 
on them, they would readily impute fraud in his future con- 
duct in carrying that order into execution. It must be borne 
in mind that fraud in the sale alone, without any connection 
with the act of procuring an order, would be sufficient to 
avoid the sale. But if the mind is once unduly impressed 
with the belief that a fraud was practiced in.obtaining an or- 
der of sale, it will much more readily impute fraud to subse- 
quent conduct in carrying that order into effect. 

We cannot see how the mere omission of itself to read the 
will of Jesse Overton on the application for the sale of the 
real estate can affect Aaron Overton with a fraudulent intent. 
As the will directed the payment of the debts out of the per- 
sonal estate, it is maintained that the county court erred in 
reserving the personal and ordering a sale of the real estate. 
But how is A. Overton to be affected by the errors of that 
court? If the order: was erroneous it might have been re- 
versed on an appeal. The will was recorded among the 
records of the court, and was open to the inspection of the 
judges. By what principle was Aaron Overton bound to pre- 
sent the will to the court? Is it a presumption of law that 
he was acquainted with all its contents? He, it is said, was 
no scholar and was only one of the executors, and all the 
business requiring any scholarship was entrusted to his co- 
executor, he only attending to the out-door matters connected 
with the administration. If A. Overton was apprised of the 
provision in the will concerning the payment of debts, and he 
believed that a knowledge of that provision by the members 
of the county court would have prevented any order of sale, 
if he withheld the information for fear of such a consequence, 
or if he used any practices to hinder the judges from being 
informed of the provision, such conduct would be evidence of 
fraud to go to the jury. The jury found that there was no 
fraud in the co-exeeutor in procuring the order of sale, al- 
though he prepared the papers necessary for the application, 




















JANUARY TERM, 1858. 





Overton v. Webster. 





and actually presented it to the court, and although he must 
be supposed to be as conversant with the contents of the will 
as Aaron Overton. We are then of the opinion that the con- 
duct of the court in permitting the evidence of the county 
justices to be heard, followed by the instruction relative to 
the provision of the will concerning the source from which 
means were to be obtained to pay the debts, was calculated to 
mislead the jury and unduly impress them with the idea that 
a fraud was practiced by A. Overton because the will was 
not read. 

We are not of the opinion, however, that it was necessary 
for the plaintiffs to have shown that a fraud was practiced in 
obtaining the order for the sale before they should have been 
entitled to a verdict. Although the order of sale may have 
been fairly obtained, yet a subsequent sale under such an 
order will for fraud and violation of law be avoided. 

We come next to the question of the admissibility of Clark- 
son’s evidence against Maxwell. As we understand this case, 
it goes on the assumption that the sale was void by reason of 
the fraud and violation of law involved in it; that, although 
Aaron Overton was the chief instrument in affecting the fraud, 
yet the defendant Maxwell was a party and privy to it; that 
Aaron Overton fraudulently and in violation of law became 
the purchaser of the land through the instrumentality of 
Clarkson for Maxwell, and that Maxwell was aware of the 
fraud and participated in it. Under this view it was neces- 
sary to show that Overton was guilty of a fraud. Certainly 
the evidence was competent to that purpose and therefore 
was admissible. The declarations of Overton, nothing more 
appearing, would not be evidence against Maxwell. But 
after evidence tending to show fraud on the part of Overton 
had been given, Maxwell afterwards becoming a party to the 
transaction, it was competent to submit his acts and conduct 
to the jury as evidence that he was privy to the fraudulent 
designs of Overton. The depositions of Swearengen and 
Clarkson (independently of what he relates as said by Over- 








340 JEFFERSON CITY. 


State v. Packwood. 








ton) furnish evidence proper to be submitted to a jury to 
show that Maxwell was privy to the fraud. 

Judge Richardson concurring, the judgment will be re- 
versed and the cause remanded. Judge Napton did not sit. 


Tue State, Respondent, v. Packwoop, Appellant. 


1. A. was indicted for the murder of B. At the trial it appeared in evidence 
that the homicide took place under the following circumstances: A. went 
to the house of one of B.’s tenants for the purpose of returning some coffee 
borrowed by his wife; B. accidentally learning that A. was present at the 
house of’the tenant, went there with the intention of beating him with a 
stick or club ‘which he had picked up before he started; B. entered the 
house and ordered A. to leave, which order he immediately set about to 
obey by starting away through a door opposite to that at which B. stood 
with his club; B. commanded him to turn and pass through the deor at 
which he stood ; he did so and as he passed through the door B. commenced 
striking him, he moving off rapidly ; B. followed and continued beating him 
severely with the club as he ran; after running from forty to eighty yards, 
A. turned and inflicted a single blow with a knife which proved fatal; A. 
continued running and was shot in the back or side by a brother-in-law of 
B., who, together with his father, had accompanied B. when he started to 
attack A. There was evidence showing a feeling of hostility existing be- 
tween the parties and antecedent threats made by A. against B.; certain 
persons—who were privy to, and participants in, an attempt to get upa 
mob to lynch and hang A., and who had, in the guise of friends but in con- 
cert with those proposing to-lynch him, obtained admittance to his house 
on ‘the night of the contemplated mob, and whose testimony was otherwise 
discredited—also testified that A., while confined to his bed in consequence 
of the wounds and bruises received by him, declared in their presence that 
when B. ordered him to leave the house, he (A.) intended to kill him on the 
door-sill, but, seeing others about, he concluded not to kill him until he had 
drawn him away from the presence of his friends, when he could have some 
chance of escape. There was no evidence showing or tending to show that 
A. went to the house of B.’s tenant with the view of provoking a difficulty 
with B.. The court gave the following instruction to the jury: “If the jury 
believe from the evidence that the defendant went to the house or mill of 
deceased and one T. S. Talbot with the intention of provoking a difficulty 
with the deceased in order that he might take the life of deceased, John T. 
Dougherty, and that he did provoke a difficulty with the deceased pursuant 
to such intention, which resulted in the death of Dougherty, they will find 

him guilty, although they should believe that the deceased, Dougherty, 

committed the first assault.” The jury found the defendant guilty of mur- 
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der in the first degree. No exceptions were taken or saved to the rulings of 
the court by the defendant. 

Held, that the testimony adduced did not warrant the verdict of guilty of mur- 
der in the first degree ; that the court erred in giving the above instruction 
inasmuch as there was no evidence to support it. 


Appeal from Caldwell Circuit Court. 


The defendant, Larkin Packwood, was indicted for the 
murder of John T. Dougherty. The case was removed by 
change of venue from the circuit court of Davis county to 
the circuit court of Caldwell county. 

At the trial the following testimony was introduced in be- 
half of the prosecution : 

Henson Bennett, a witness on the part of the State, states, 
he knew defendant and John T. Dougherty, the deceased ; 
in December last, about the middle of the month, heard de- 
fendant say that Talbot and Dougherty were stealing grain 
and ought not to live; afterwards heard defendant say that 
they stole his hogs and corn, and ought not to live ; that he 
intended to kill them the first opportunity he could provoke 
them to a difficulty, so that he could have the law in his 
favor ; soon kill them as a parcel of dogs—alluding to Judge 
Talbot, Jim Talbot, and John T. Dougherty ; saying at the 
same time he had what to do it with; the first of the above 
conversations happened along the road from Gallatin to de- 
fendant’s, between where McHenry lived and Thomas Blaks- 
ley’s, about three miles from defendant’s residence. 

Cross-examined. Witness said he was at Talbot’s mill on 
the day of the difficulty ; saw David Enyart there ; had some 
conversation with him; asked Enyart whether there was any 
mob up; he, witness, concluded from circumstances that 
defendant ought to be mobbed and hung; it was his own 
notion ; heard nobody else say so; then admitted he did ; did 
[not] ask Mr. Enyart or anybody else to join the mob; but 
told Enyart that Packwood ought to be compelled to leave the 
neighborhood ; stayed at Talbot’s three days after Dougherty 
was killed; had no business there; no writ out to arrest 
defendant for three days; if'a mob had existed, the intention 
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to mob the defendant had been abandoned before he was 
arrested ; at the time I met Packwood, between McHenry’s 
and Blaksley’s, he was riding a bay nag. 

Luther Farrington, another witness on the part of the State, 
says: had a conversation with the defendant some two weeks 
before Dougherty was killed ; defendant said he would have 
satisfaction by fair means or by foul means. Cross-examined. 
Said: Don’t know what defendant was talking about when 
he made the above remarks, but understood him to be com- 
plaining of the treatment he had received at Dougherty and 
Talbot’s mill in relation to corn and sacks which he said he 
had lost at the mill. 

Jacob Snyder, on the part of State, says: He was a little 
acquainted with defendant ; knew him for about five years ; 
was present at the difficulty in which Dougherty was killed ; 
it happened in March last, about the 9th of the month, at or 
near Talbot’s mill, in Davis county, Missouri; he, witness, 
lives at the mill; is hired to Talbot & Dougherty ; lives in 
one of their houses, but pays.no rent; has a family who re- 
side with him in said house; the house is under their con- 
trol ; defendant came to his house that morning; defendant 
was in the house when Dougherty came to it; Dougherty 
went into the house where defendant was; saw defendant 
come out of the house, and as he came out Dougherty com- 
menced striking him with a stick or club; defendant com- 
menced running, and Dougherty pursued him, hitting him 
with his club as he ran ; after running some distance, about 
fifty yards, defendant turned round and struck Dougherty 
with his knife; Dougherty died of the wound in about one 
hour; when defendant came out of the house Dougherty 
commenced striking him ; the stick with which he struck was 
about one inch in diameter and three feet long; at the time 
of the difficulty witness was standing between house and mill ; 
the house and mill are about one hundred yards apart; de- 
fendant had got to or near the timber or brush when he 
turned round and struck deceased ; Judge Talbot was there ; 
Richard Hale and Arnold were there also about the mill ; 
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witness heard Dougherty warn defendant not to come upon 
the premises. 

Cross-examined. Witness said: John T. Dougherty, the 
deceased, lived about one and a half miles from the mill, and 
Talbot about the same distance; Dougherty and Talbot and 
witness were at the mill when they heard defendant was at 
the house where witness lives; Judge Talbot went with 
Dougherty from the mill to the house where defendant was ; 
Dougherty took a stick and Talbot had a double-barreled 
shot-gun; witness preceded Dougherty, at the request of 
Dougherty, to the house, and called his wife to the door and 
told her to come out as Dougherty was going to make defen- 
dant leave ; this instruction and information was not heard 
by defendant who was in the inside of the house ; witness did 
not know what was going to be done; Judge Talbot accom- 
panied Dougherty from the mill to the house, and Jim Tal- 
bot was some little distance from the house ; Dougherty 
struck defendant as he ran a good many times, defendant 
running all the time, and halloed, as he [was] stabbed, 
“oh! Lord,” or something of that sort; after defendant 
struck Dougherty with the knife, he kept on running and 
did not repeat or offer to repeat the stroke ; when Dougherty 
was struck with the knife he stopped the pursuit and threw 
his club after defendant; soon after that time heard the 
crack of two or three guns, fired as he supposes at defendant ; 
saw Jim Talbot with the gun about that time; there had 
prior to this time been acts of neighborhood kindness between 
defendant and witness and their families; on that morning 
defendant came to his house to return some coffee his wife 
had borrowed of witness’s wife ; don’t know any thing about 
the mob; heard some talk of it; did not intend to join it, but 
was solicited to do so; defendant lives about one mile from 
the mill; shortly before that, Talbot and Dougherty got two 
lin logs from defendant, and Talbot, as witness understood, 
also sent to defendant and got a load of straw to put up ice 
in ; this was some time in February last. 

Nathan Snyder, on part of the State, says: That he heard 
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a conversation between defendant and Dougherty last Feb- 
ruary, at the time when the witness and defendant liad a 
quarrel about a piece of paper stuck up on a tree-affecting 
witness ; witness had been told defendant had set up'said 
writing, and had called on defendant to know if he did. De- 
fendant denied having done so, and said there were others 
about there more apt to do such a thing than him. Dough- 
erty in some way heard or understood that defendant had 
charged or insinuated that he or the Talbots had set up said 
writing, and called defendant to. account about it. Defen- 
dant denied ‘having made any such charge or insinuation. 
Dougherty appeared angry and a good deal excited about it ; 
and forbid defendant to come about the mill, saying if he did 
it would be at his own risk. 

Cynthia Snyder, on the part of the State, says: That she is 
the wife of Jacob Snyder, and lives at the house near Talbot’s 
mill ; on the morning Dougherty was killed, defendant came 
to her house to return some coffee defendant’s wife had bor- 
rowed of her; shortly after defendant came to her house, and 
while he was sitting in the room, Mr. Dougherty came in and 
ordered him out, and, just after defendant got out, Dough- 
erty struck him with his stick, and defendant went off in a 
sort of trot, Dougherty striking him with the stick as he 
went; the stick was about the size of a chair post ; so soon 
as defendant was ordered to leave by Dougherty, he got up 
out of the chair where he was sitting and started out, and 
Dougherty followed him out of the house ; about the time of 
the difficulty between Nathan Snyder and defendant, defen- 
dant was at my house, and, speaking of said difficulty, he ex- 
hibited a knife which he held in his hand, and said that he 
did not carry that knife for Nathan Snyder or any body else 
in particular, but when he drew it, he would draw it to kill ; 
when defendant got up to leave the house, he told Dough- 
erty not to strike him with that stick, as he had done or said 
nothing to justify it; defendant had not been there more 
than a quarter of an hour before Dougherty came and ordered 
him out ; I got the message from my husband to come out ; 
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that Dougherty was coming to flog defendant, and make him 
leave ; but did not warn him or communicate the message to 
defendant. On that morning, defendant was talking about 
some hogs he had in the bottom near the mill, and also some 
pigs he had given witness, saying they had returned to his 
house, and she had better send and get them; defendant was 
also talking about Dougherty; did not hear him threaten 
Dougherty, but he was inquiring of witness what she had 
heard Dougherty say about him; there were two doors in the 
house when defendant was there ; deceased came in and or- 
dered him out; defendant attempted to go out at one door, 
but was commanded by deceased to turn and go out at the 
door where deceased was standing with his club. 

W. E. Hale, a witness on the part of the State, says: That 
he was at the house of the defendant on the night after 
Dougherty was killed, and stayed all night; when there on 
that occasion had a conversation with defendant about the 
difficulty ; defendant said he had gone to Snyder’s that morn- 
ing to carry some coffee home his wife had borrowed of Mrs. 
Snider, and while there, Dougherty came in and ordered him 
out; when he got up to leave he intended to kill Dougherty 
on the door-steps, but seeing some persons about the door he 
concluded if he did they would kill him, and he concluded 
not to kill him till he got him out from the presence of his 
friends, when he could have some chance of escape ; that he 
had done what he intended to do, and that was but a begin- 
ning ; that he would serve Judge Talbot and Jim Talbot the 
same way, if they interrupted him, and showed the knife to 
witness ; it was a long knife—the blade being about six 
inches long, and edged on each side, with a ridge in the mid- 
dle—and was carried in a scabbard and had a guard. 

Cross-examined. Witness said: There had been hard feel- 
ing between witness and defendant; on Tuesday night after the 
difficulty went to the defendant’s house in company with Levi 
Murray, between ten o’clock and next morning; defendant 
said, in the conversation above alluded to, that when Dough- 
erty ordered him out he told Dougherty not to strike him, as 
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he had done nothing to justify it; that as soon as he got out 
of the door Dougherty commenced beating him with a club, 
and he commenced running off, and that Dougherty pursued 
him, and continued to strike with his stick all the way ; that 
he examined the wounds of defendant and found his should- 
ers were bruised smartly, and a knot on his head; shoulders 
were considerably black and blood-shot ; defendant said all 
these wounds and bruises about the back and shoulders and 
head were inflicted by Dougherty before he struck him with 
the knife; heard the mob talked of; did not agree to it, but 
encouraged it ; its object and purpose was to hang defendant ; 
witness refused to join the mob; stayed all night with defen- 
dant. on Monday night and Tuesday night; went there to 
minister to defendant from friendship and sympathy ; under- 
stood that night (Wednesday night) had been fixed upon to 
hang defendant, and on that night, about ten o’clock, went 
to defendant’s house in company with Levi Murray; when 
we got to defendant’s house that night we found the doors 
barred up;. Murray got in at the window and so did he; he 
told him of the mob; he was going there that night ; after 
getting there Murray went home after his gun and returned; 
defendant’s family refused to let us in at first for fear we 
were part of the mob which they had heard was coming that 
night to hang the old man (the defendant), but upon learn- 
ing who we were, they let us in at the window; expected the 
mob there that night, and went there to keep anybody from 
being killed, the defendant excepted ; did not know till next 
day that the mob had been abandoned ; when defendant said 
he had determined to kill Dougherty, he understood him to 
refer to the intention formed at the time Dougherty ordered 
him out and Dougherty was standing on the door-steps ; Levi 
Murray was present at this conversation and is the same 
conversation testified: to by Murray before the examining 
court; witness states that witness. testified before the exam- 
ining court that his testimony was the same as Levi Murray’s, 
and he was not examined. 

‘Levi Murray, a witness on the part of the State, says: That 
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about the Ist of February, in a conversation with defendant 
about the difficulty with Nath. Snyder about the notice set 
up on a tree in reference to said Snyder, defendant remarked 
that he had met Nath. Snyder at the mill to clear up that 
matter about the notice, and that they had threatened to take 
his blood, but if they did’nt mind he would get theirs first. 
He also said he had met Dougherty in Gallatin afterwards 
and invited him to step up at Wirt’s store and he could clear 
up that report about the notice about Snyder, but that 
Dougherty turned off and refused to go and hear an expla- 
nation. On Monday night after Dougherty was killed, heard 
defendant say at his house that he. had gone to Snyder’s to 
carry some coffee home his wife had borrowed of Mrs. Snyder, 
and when he was there Dougherty came in and ordered him 
out; that he started out; that as he went out it was his in- 
tention to cut his heart out of him before he got off the door- 
sill, but seeing Talbot and others there he was afraid, if he 
did, the Talbots would instantly kill him, and he concluded 
to toll him off and then kill him and make hisescape. De- 
fendant asked witness if he was not surprised when he heard 
of his killing Dougherty ; witness told him he was; and de- 
fendant told witness that he was not surprised ; that he had 
not done any thing more than he had intended to do for some 
time. Defendant also said he thanked God he had got home 
with some of Dougherty’s blood and fat and flesh upon his 
knife, and pointed to the knife hanging upon the wall. 
Cross-examined. Witness said, that defendant also said 
that he saw from the way Dougherty came at him and his 
continued infliction of blows with the club, he would have to 
kill him or be killed ; he showed some wounds, and back and 
shoulders bruised up smartly. He was a friend to defen- 
dant, and went there as his friend to help him; it wasa 
friendly feeling he had for defendant that took him to the 
house of defendant ; in the morning went back to Talbot’s and 
ate breakfast there ; went to town after socks for deceased ; 
got back from town after night, and went to defendant’s in 
company with W. E. Hale; defendant asked him to come 
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back on Monday night. Dr. Dewy asked me to stay and wait 
on defendant and lay him out if he died; was at Talbot’s 
on Monday; good many people there on Wednesday night ; 
Wednesday night went back to defendant’s, at his request and 
on that account; found the doors barred up and got in at 
the window ; went back home for his gun to defend himself 
from defendant ; they (the defendant’s family) said they had 
heard a mob was coming that night to hang the defendant ; 
witness had also heard this at the mill; was asked to join 
the mob; thought it was right to hang him; did not solicit 
any body to join the mob ; saw Mr. Payne at the mill; Payne 
said if it had been in Clay or Platte defendant would have 
been hung that day; that he ought to be hung right off; 
Morrow was by and heard what was said; he did not know, 
for certain, that the mob would come that night, but he rather 
expected it; it was his intention to see that nobody got hurt 
except the defendant ; went back after his gun to defend him- 
self from defendant ; was one of the mob; consulted with 
them about it, and talked to them about the danger of going 
to defendant’s ; when he went after his gun he went by Tal- 
bot’s, and saw there the Doughertys, brothers of the de- 
ceased, and a stranger, and told them that the Packwoods had 
the doors barred up, and that the family were armed with 
corn knives, scythe blades, axes and guns, and that it would 
be dangerous to go there or attack them. It was his purpose 
to disarm the family, if he could, in case the mob came. 

Sarah Osborne, on the part of the State, says, that [she 
was] at Snyder’s house before the fracas; heard defendant 
say nothing about Dougherty. 

Dr. Hogan, on part of the State, says: He was called to 
examine the wound of Dougherty ; found him dead with a 
stab on the left side, about the tenth rib, one inch wide, and 
five deep ; one rib cut in two; and believes said wound was 
mortal and-caused his death. 

Alphonso Martin, on part of State, says: That a few days 
before Dougherty was killed, defendant came to Dougherty 
in Gallatin, and wanted to say something to him ; but Dough- 
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erty told him not to talk to him, and go away, which defen- 
dant did. | : 
Minor, on part of State, exhibits a knife, which he 
found with the defendant. when he was arrested ; defendant 
told him he had carried that knife about ten years. 
Thornton 8. Talbot, a witness on the part of State, says: 
That there was not much sociability between defendant and 
Dougherty, the deceased ; the deceased was his son-in-law ; 
that defendant was indolent and meddlesome with their 
hands about the mill; that witness and Dougherty had both 
ordered defendant not to come about their premises. On the 
day Dougherty was killed, Dougherty went to the house where 
Snider lived, and in which defendant was at the time, and 
ordered defendant to leave ; witness. went in at the door of 
an adjoining room, about the time Dougherty went in at the 
other, to see that no more than one should jump on Dough- 
erty, as Dave was there.. Witness was about the door when 
defendant came out. Dougherty, before leaving the mill for 
the house where defendant was, told him he was going there 
to thrash defendant, and he went on with him. Dougherty 
took a stick with him, and I had my gun in my hands, which 
I usually carried to shoot partridges—a double-barreled shot- 
gun. After Dougherty was stabbed, my son James wrested 
the gun out of my hands; soon after that time heard two 
guns ; when Dougherty was stabbed he turned back ; said he 
was killed; we went to meet him ; Dougherty said to my son 
James, “ Jim, avenge my death;” Jim replied, “I will do it 
or die ;”” he and Dougherty were partners in the mill, but 
not in the soil or land; says there was no agreement or con- 
cert between him and Dougherty about attacking defendant ; 
there was no mob organized to hang defendant to my knowl- 
edge; was consulted about it; asked how I felt about it; 
said he thought defendant ought to be hung, and would go 
into a mob of that sort for that purpose ; sent note to Mr. 
Payne to know if he was still in the same mind in reference 
to mobbing defendant, and if so his presence was required at 
my house ; I told Hale and Jim Murray to examine the con- 
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dition of defendant for fear he might escape, and to report 
his condition to witness, as to the extent of his injuries, &c. 
The neighbors were all in the mob; witness said some diffi- 
culty or misunderstanding had arisen between witness and 
defendant about an open line between witness and defendant ; 
they owned each one-half of a quarter section of land, and 
the line between them was unascertained ; witness cleared off 
a piece of ground, as he supposed, on his own part of the 
tract, but near the line; witness had some hands at work 
clearing up ground and building some houses. Defendant 
came there, and ordered them to stop, saying we were on his 
land. I told him if I was it was an innocent mistake, and 
that defendant should have informed him sooner ; defendant 
showed witness where he supposed the dividing line between 
them was, and that he commenced his improvements accord- 
ingly ; defendant afterwards came and said I must quit tres- 
passing and building on his land; told defendant he had 
built according to the line as he showed him; defendant re- 
plied he had been mistaken as. to where the line was; that 
they were still on him. Witness states that he and Dough- 
erty frequently warned defendant not to come upon their 
premises. \ 

Upon cross-examination, witness said: Don’t know how the 
news of defendant’s being at the Snyder house came up to the 
mill ; that morning, before he got to the mill or heard of de- 
fendant’s being at Snyder’s, had a conversation with Dough- 
erty about defendant; Dougherty said he had heard the 
evening before that defendant had been slandering him, and 
that he (Dougherty) meant to thrash him; Dougherty ap- 
peared excited about it; shortly after we got to the mill the 

‘news came that defendant was at Snyder’s; Dougherty told 
the men at and about the mill, as he stated, that he was going 
to thrash defendant. I went up to the house, where defen- 
dant was, with Dougherty ; Dougherty went to whip him and 
make him leave because he heard that defendant had slan- 
dered him; when defendant came out of the house Dough- 
erty followed him out and commenced hitting him with his 
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stick; defendant commenced running and Dougherty pur- 
suing him, and striking him with his stick as he ran; defen- 
dant ran from forty to sixty yards ; had been struck as many 
as five or eight times at least ; defendant was still fleeing, and 
being pursued and being struck by Dougherty, when he 
turned upon him and stabbed him once, and then immediately 
continued his flight and commenced hallooing ;, soon after 
that time heard guns shot; Snyder was tenant at will in that 
house ; he thought defendant ought to be hung and acquies- 
ced in the proposition to mob him; the whole community 
were in it; the reason why defendant was not arrested until 
after three or four days was because it was thought to be au 
act of inhumanity to have him arrested in his crippled condi- 
tion; yet he assented to the proposition to hang him by a 
mob; W. E. Hale, Bennet and Murray were in the consulta- 
tions about mobbing the defendant, and assented to it; wit- 
ness and others gave different opinions at different times in 
regard to the propriety of mobbing defendant, but witness 
and others finally concluded that it was best to let the law 
take its course. 

Clark, for the State, says: He was going to Talbot’s mill, 
and defendant told him they were stealing corn, &c., and not 
to go; he accordingly turned and went to Farrington’s mill. 

The following testimony was introduced in behalf of de- 
fendant : 

William Wickiser, for the defendant, says: On Tuesday, 
before Dougherty was killed, in ‘a conversation with Dough- 
erty about the difficulty of Nath. Snyder with defendant, he 
inquired of Dougherty if defendant had been back to the 
mill since the difficulty with Nath., and he replied that de- 
fendant knew better than to come back, for if he did he 
would take his damned old life, or infernal old life—don’t 
know which ; witness was at the mill the day of the difficulty 
with Nath. Snyder; just before the quarrel between Nath. 
and defendant commenced, Dougherty got a bowie knife of 
one Rader at the mill and went in the direction of Nath. and 
the defendant at the time of the quarrel; did not see the 
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affray ; after the difficulty with Nath. Snyder and defendant, 
saw Dougherty return the knife to Rader; this was about 
the 2d of February last. Witness did not know of any dif- 
ficulty between, defendant and deceased before the time he 
asked deceased if defendant had been back to the mill as 
above stated. 

Dr. Dewey, a witness for defendant, says: That he saw the 
defendant on the evening he was wounded (the day Dougherty 
was killed) ; found defendant bleeding freely ; breathed hard, 
and spitting blood ; examined his wounds; found his back 
and shoulders badly bruised by severe blows ; counted eleven 
severe bruises on back and shoulders, as if done with a club 
or stick ; from shoulders to point of his ribs all bruised up ; 
spit up in a short time while I was there a pint or more of 
blood ; at first thought he would die ; did not invite or desire 
Murray to stay there that night to wait on him or lay him 
out; defendant was also wounded with a gun-shot in the 
side. It was about six inches from where it went in to where 
it came out; it did not enter the hollow or cavity. 

Charlotte Packwood, a witness for defendant, says: That 
from 3d of December last to about the 6th or 10th of Janua- 
ry last, defendant did not go to Gallatin, or elsewhere off the 
place ; that we [he] was there about the 1st of December 
last; that defendant, (her father) was sick and confined 
mostly to the place or home from the 3d of December, and 
was not out from home far till some time about the 10th of 
January, when he last went to Gallatin aforesaid ; rode a 
gray horse and not the bay ; on the morning Dougherty was 
killed, her father went over to Mr. Snyder’s to carry some 
coffee home her mother had borrowed of Mrs. Snyder; and 
also took. some ears of corn along with him to hunt some 
of his hogs that ran about the mill; her brother, Daniel 
Packwood, accompanied her father to help toll up the hogs 
if they found them, carrying the corn for that purpose. Af- 
ter a while her father returned badly hurt and beat up, and 
said he was killed and was very sick ; he was badly bruised 
about the back and shoulders, and had a gun-shot wound in 
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the side ; heard the conversation between Murray and defen- 
dant; her father did not tell Murray he had brought home 
on his knife some of Dougherty’s blood, fat and flesh ; heard 
a conversation between her brother Dan and Murray on that 
occasion, in which Murray asked Dan if there was any of 
Dougherty’s blood on the knife, or any of his fat, or any of 
his meat, to which inquiry Dan told him to look and see for 
himself, there was the knife; is satisfied no such conversa- 
tion took place between her father and Murray as referred to 
by Murray and Hale; was by all the time and heard all that 
was said. On Wednesday night Murray and Hale came to 
their house (defendant’s) about ten o’clock ; the doors were 
barred up to keep out the mob, which they had just heard 
was coming that night to hang her pa ;: upon hearing that the 
mob was coming that night they had barred up the door the 
best they could, and brought into the house every weapon of 
defence they,could find—a corn knife, a scythe blade, an 
axe, and some guns, which they intended to use if the mob 
made an attack upon them; she intended to defend her pa 
to the last or die. Murray and Hale got there that night 
about ten o’clock, and professed to be their friends, and told 
them there was no mob coming; as the doors were all barred 
up, they crept in at the window; they assured us they were 
friends, and that there was no danger. Murray insisted on 
unbarring the door. 

John Green, for defendant, says: I saw Packwood, the 
defendant, in Gallatin about the first of December last ; came 
up to sell some pork and was there a day or two and then 
went home. 

Richard Hale, for defendant, says: He was at the mill the 
day Dougherty was killed ; heard Dougherty and some of 
them about the mill talking about flogging defendant, and 
driving him off the place ; witness advised Dougherty not to 
make the attack; there was vinegar in him; that he was a 
dangerous man; Dougherty replied he would give him a 
chance for his vinegar; and on he went towards Snyder’s, 
where defendant was ; Dougherty took with him a stick, such 
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as was commonly used in a windlass in drawing up dirt out 
of the well or cistern ; Jim Talbot invited witness to go along 
and see the fun of flogging Packwood and driving him off; 
witness saw defendant running and Dougherty after him 
beating him with a stick ; defendant must have run from forty 
to eighty yards or more, while Dougherty was striking him 
all the way, before he turned and stabbed deceased. 

Andrew Arnold, for defendant, says: That he was at the 
mill on the day of the difficulty ; heard Dougherty and Tal- 
bot talking about defendant being at the mill; Dougherty said 
he meant to make him leave, that he had charged him time 
and again not to come there; Dougherty took a stick and 
Dougherty and Talbot went to the house where defendant 
was; saw Dougherty striking defendant with a stick, and 
defendant running from him; after the fight was over, as I 
was going to town after the doctor, overtook and passed Jim 
Talbot, on horseback, in pursuit of defendant, up at the lake ; 
defendant was dodging behind a tree and Jim Talbot near by 
with his gun, and being after a doctor, rode on, and as I 
went, heard a gun fire. 

Henry R. Payne, a witness for defendant, says: He lives 
near the mill; on the day of the killing went to Gallatin ; 
while there heard of it, and returned, and went to the mill 
where deceased was killed ; was on the inquest; discharged 
about midnight, and went by to see defendant on my way 
home ; he seemed to be in much agony; was bruised on 
back and shoulders and shot in the side ; Murray was there ; 
Murray followed me out and asked me what ought to be 
done with defendant ; I replied by asking him some ques- 
tions; he replied defendant ought to be hung; I told him 
there was a law to try him; was at mill next day ; talked to 
Talbot, but did not see or converse with Murray that day ; 
nothing said to me on Tuesday about mobbing defendant ; 
on Wednesday evening,” Mr. Emery came to my house and 
said something that induced me to believe there was a mob ; 
after that I immediately started to Packwood’s; on the way 
was overtaken by Charley Poole, who handed me a letter 
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soliciting me to come to Talbot’s that night to join a mob to 
hang defendant ; I refused to have any thing to do with it, 
and told defendant what I had learned about the mob, and 
that they were coming that night to hang him, as I had 
heard; the old man’s daughter went out and got a corn 
knife and some other weapons of defence; I left soon and 
went home; never advised the mob with anybody; did not 
see or. converse with Morrow on Tuesday at the mill; there 
was a notice stuck up lately threatening witness about testi- 
fying in this cause ; says that Thomas Blakely was at defen- 
dant’s, covered up in the bed, on Monday night. 

David Enyart, for defendant, says: That he heard Henson 
Bennet say (on Monday of Dougherty’s death) something 
ought to be done; he was speaking about the killing of 
Dougherty by defendant; said that I was the kind of a man 
to take hold of the matter—alluding, as I supposed, to the 
mob ; Bennet made two or three efforts to approach witness 
on subject of mob; understanding what he was after, [ 
avoided him and only listened to him, not giving an opinion 
myself; after he had approached me and being repulsed, I 
saw him go and converse with two or three other men ; and 
then he returned and tried to approach me again, but I re- 
pulsed him ; Bennet was intoxicated at the time he talked to 
him in reference to mobbing defendant. 

Dr. Estis, for defendant: Saw defendant some eight or ten 
days after the difficulty ; examined bruises on his back ; consid- 
ered them severe bruises, but not dangerous ; they extended 
from the neck to middle of back; back appeared generally 
bruised ; think it likely the flow of blood from the mouth 
was produced by the gun-shot wound rather than the beating, 
as it was the greater shock; gun-shot wound did not enter 
the cavity and injure the ribs. 

Dr. Kelly, for defendant, says: That from the evidence in 
the case, and from what he had seen in person of defendant, 
it is his opinion the hemorrhage was from the lungs, and at- 
tributable to the beating and not from the gun-shot ; there 
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is also a shrinking of the muscles on the shoulders of defen- 
dant, which he thinks is also attributable to the beating. 

Nathan Snyder, a witness for the defendant, being re-intro- 
duced, says: That he told Wiekiser if Packwood did not take 
back or disavow the scurrilous notice about him, he would 
kill him or be killed. 

Hobbs, a witness for State, says: That Rader had about 
him at the time of the difficulty with Nath. Snyder, a scab- 
bard knife, some four or five inches long, which he generally 
kept at witness’ house. , 

W. A. Morrow, a witness for State, says: That he was at 
Talbot’s the day after Dougherty was killed; heard old man 
Payne in a conversation with Murray, and remark it was 
well for defendant that the killing had not taken. place in 
Clay, or Platte, or Boone, but said nothing about hanging ; 
did not hear [what] old man Payne said, but heard him say 
that it (whether the killing or mobbing witness can not state) 
was a disgrace to the neighborhood, which had always here- 
tofore been a good neighborhood. 

This was all the evidence given in the cause. 

The court, at the instance of the prosecution, instructed 
the. jury as follows: “1. If the jury believe from the evi- 
dence that the defendant, Larkin Packwood, wilfully, delib- 
erately, premeditatedly and of his malice aforethought killed 
John T. Dougherty, as charged in the indictment, they will 
find him guilty of murder in the first degree. 2. The decla- 
ration and premeditation necessary to constitute murder in 
the first degree only requires that the killing should have 
been determined upon before the fatal blow was given, and 
that the intention to kill existed in the mind prior to striking 
the fatal blow. 3. Thatif the jury believe from the evidence 
that the defendant went to the house or mill of deceased and 
one T. S. Talbot with the intention of provoking a difficulty 
with the deceased in order that he might take the life of de- 
ceased, John T. Dougherty, and that he did provoke a diffi- 
culty with the deceased pursuant to such intention, which 
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resulted in the death of Dougherty, they will find him guilty 
although they should believe that the deceased, Dougherty, 
committed the first assault. 4. That the jury may find the 
defendant guilty of murder in the first or second degrees, or 
any of the degrees of manslaughter, if the evidence justifies 
or requires such finding.” 

The court, at the instance of defendant, instructed the jury 
as follows: “1. If the jury believe from the evidence that 
defendant killed deceased in the defence of himself, when he 
had reasonable cause to apprehend a design on the part of 
deceased to kill him or do him some great personal injury, 
and there was reasonable cause on his part to apprehend im- 
mediate danger of such design being accomplished, then the 
killing was justifiable and they will find defendant not guilty, 
and that in that event they will so find, notwithstanding 
defendant may have, prior to that time, made threats against 
deceased. 2. That if there had been an old grudge on part 
of defendant towards deceased, yet if he did this killing in 
defence of himself and in resisting an attempt on part of de- 
ceased to kill him or do him great bodily harm, or where 
there was reasonable cause on part of defendant to apprehend 
a design on the part of deceased to kill him or do him some 
great personal injury, and there was reasonable cause to 
apprehend immediate danger of such design being accom- 
plished, then the law presumes said killing to have been in 
consequence of the recent attempt or design on part of de- 
ceased and not on account of the old grudge, in absence of 
proof to the contrary, and it devolves upon the State in such 
case to prove the killing to have been in pursuance of the old 
grudge and not on account of the recent attempt or design. 
3. That it is the province of the jury to determine the weight 
and credit to be given to the testimony of any witness, and 
that they may reject and discard from their consideration the 
testimony or any part thereof of any witness, if they believe 
such witness is not worthy of belief or has not told the truth. 
4, If the jury find from the evidence that the house near the 
mill was in the possession and under the control of Jacob 
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Snyder, then the defendant had a right to enter such house 
in a peaceable manner, with the permission of Snyder; and 
if Snyder made no objection to his entering it, the law will 
presume his permission to enter it. If, however, the said 
house was in the possession and under the control of the de- 
ceased and Thornton S. Talbot, then the defendant had no 
right to enter the said house against the objection of deceased 
and Talbot. But if the said house was in the possession of 
deceased and Talbot, and the defendant entered the said 
house against the objection of deceased, the deceased had no 
right to use force to expel him without first requesting him 
to leave, and giving reasonable time for the defendant to 
leave. 5. That, in this case, the law presumes the defendant 
to be innocent, and it devolves on the State to prove him 
guilty, and that beyond a reasonable doubt.” 

The jury, by their verdict, found the defendant guilty of 
murder in the first degree. The defendant moved the court 
for a new trial and also in arrest of judgment. Both motions 
were overruled. Defendant duly excepted to the ruling of 
these motions. No exceptions were saved to rulings of the 
court during the trial. 


Gardenhire and King, for appellant. 


I. The court below erred in giving the third instruction 
asked for the State. There was no evidence whatever tend- 
ing to show that the prisoner went to the mill or to Snyder’s 
with the intent to provoke a difficulty, or that he did provoke 
it. On the contrary the whole evidence of the State abso- 
lutely excludes any such idea. This was the fatal instruc- 
tion upon which the prisoner was convicted, and manifestly 
misled the jury. 

II. In criminal cases—especially in a case affecting human 
life, where the verdict is manifestly against the evidence, or 
where it preponderates so strongly as to strike the mind at 
once as a conclusion contrary to the truth, or as originating 
in a popular prejudice against which the best ordered com- 
munities are not always secure—the obligation to order a new 
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trial is imperative. (State v. Sims, 2 Bailey, 29; McClure 
v. Cain, 2 Robinson, 790; Copeland v. The State, 7 Hump. 
479; State v. Cruise, 16 Mo. 393, 394.) 

III. The record manifestly shows a case of self-defence. It 
is sufficient to reverse the case that it is not murder.’ There 
can be no pretence that it is even manslaughter. The true 
criterion between chance-medley and manslaughter is said to 
be this: when both parties are actually combatting at the 
time the mortal stroke is given, the slayer is guilty of man- 
slaughter ; but if the slayer has not begun to fight, or (hav- 
ing begun) endeavors to decline any further struggle, and 
afterwards being closely pressed by his antagonist, kills him 
to avoid his own destruction, this is homicide excusable by 
self-defence. (4 Black. Com. 184; 1 Russell on Crimes, 
661.) The prisoner not only did not provoke or begin the 
fight, but fled from forty to eighty yards, as far as he safely 
might. But the State relies upon some verbal admissions 
made by the prisoner before and after the homicide. There 
are several considerations connected with these admissions 
important to be noticed. If these statements were detailed 
by unprejudiced witnesses, they would be received with great 
caution. They consist in the mere repetition of oral state- 
ments, subject to much imperfection and mistake ; the party 
himself, it may be, not having clearly expressed his own 
meaning, or the witness having misunderstood. It frequently 
happens also that the witness, by unintentionally altering a 
few of the expressions really used, gives an effect to the 
statement completely at variance with what the party actu- 
ally did say. (1 Greenl. Ev. sec. 200.) But the statements 
were not detailed by unprejudiced witnesses. They were 
forced to swear upon the trial that they were willing to mob 
and hang the prisoner. This ought greatly to increase the 
caution with which their statements are received. The cau- 
tion ought certainly to be very great. These men having 
been willing to mob and hang the prisoner, would they not 
be willing to take their places in the witness box and murder 
him by their oaths? They were dangerous and most unre- 
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liable witnesses, and their statements never ought to be 
allowed to affect human life, unless corroborated by other 
testimony. They are not so corroborated. The conduct of 
the prisoner, at every meeting between him and deceased 
shown in the record, was utterly inconsistent with the state- 
ment of these witnesses. Never by word or deed did he seek 
a difficulty. On the contrary, he uniformly avoided it, sub- 
mitting to rude behavior and opprobrious language from the 
deceased, without the slightest resentment. This was espe- 
cially so at the time of the fatal conflict. There is no word 
or act of the prisoner, in the presence of the deceased, which 
can by any ingenuity be tortured into provocation. The 
‘whole conduct of the prisoner, in all his meetings with de- 
ceased, flatly contradicts the statements which murderous 
witnesses state he made before and after-the homicide. Now, 
if the prisoner had, at the time of the fatal meeting, said 
any thing or did any thing to provoke deceased to assail him, 
his conduct might have been connected with previous threats 
and subsequent admissions. But nothing of the kind occur- 
red. There is no room for plausible pretence. It is simply 
out of the question. But if prisoner’s threats had been suf- 
ficiently proved, the prisoner, at the fatal meeting, having 
said or done nothing to provoke a difficulty, and having fled 
as far as he safely could, certainly had the right to defend 
himself. Previous threats could not take away the right of 
self-defence. They might awaken a closer scrutiny of the 
prisoner’s conduct, but certainly they could not amount to a 
forfeiture of his life to the deceased. As to the statements 
of prisoner subsequent to the homicide, a member of his 
family says he did not make them. Her devotion to her 
father will certainly bear contrasting with the wicked and 
murderous feelings of the State’s witnesses against him. 
Besides, her statement is fully corroborated by her father’s 
condition, when it is said he made those statements—a con- 
dition proven by other testimony than hers—even by the 
State’s witnesses themselves. He was expected to die; and 
his special friends, Hale and Murray, were there to help lay 
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him out if he did. What conversation for such an occasion ! 
If so plain a case were susceptible of illustration it might be 
done by supposition. Suppose the deceased had killed the 
prisoner just before he turned with his knife, what would he 
have been guilty of? Murder; beyond all question, murder. 
This simple supposition unanswerably illustrates the charac- 
ter of the prisoner’s act. The truth is, the verdict in this 
case was manifestly prompted not by the evidence, but by 
popular prejudice; and every consideration of l¢w, human 
and divine, of popular government and humanity, requires 
the absolute and unconditional reversal of the case, and upon 
the ground that the prisoner acted in self-defence. The wild 
and reckless prejudices of the populace in this case ought to 
be promptly, firmly and decisively met by the court, and a 
human life not allowed to be sacrificed to the unauthorized 
cry for blood. 


Ewing, (attorney general,) for the State. 


I. No exceptions being taken during the progress of the 
trial, the only question, if any, which can be considered by 
this court is, whether there was evidence from which the 
jury might have found defendant guilty. 

II. The evidence fully sustains the verdict. There is no 
real conflict in the testimony given on the part of the State 
as to the confessional statement of defendant. But if there 
is, it is the peculiar province of the jury to decide, and this 
is an additional reason why the verdict should not be dis- 
turbed. It was the province of the jury in considering the 
confessional statement of defendant to reject that part most 
favorable to him, if they believed it was improbable, contra- 
dicted by other evidence stronger than itself, or was less con- 
sistent with the whole transaction or a material part thereof 
than the other part, and to credit the part least favorable to 
his defence. (1 Greenl. Ev. p. 326.) Where provocation 
is sought by the prisoner and induced by his own act in 
order to afford him a pretence for wreaking his malice, it will 
be in no case of any avail. (1 East. P. C. ch. 5, 523, p. 
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239.) Before the law of necessity can exist, a case of neces- 
sity must exist. The slayer himself must be faultless ; he 
must owe no duty to the deceased ; be under no obligation of 
law to make his own safety a secondary object, otherwise he 
is answerable to the law of the land without any immunity 
under the shield of necessity. (Hays v. State, 17 Geo. 484.) 
A bare fear of the injury, to prevent which the homicide is 
committed, shall not be sufficient to justify the killing. It 
must appear that the circumstances were sufficient to excite 
the fears of a reasonable man, and that the party killing 
acted under the influence of these fears and not in the spirit 
of revenge. (Ib. 484.) The law requires that the person 
who kills another in his own defence should have retreated 
as far as he could to avoid the violence of the assault, before 
he turn upon his assailant, and that not fictitiously or in 
order to watch his opportunity, but from real tenderness of 
shedding blood. For in no case will a retreat avail if it be 
feigned in order to get an opportunity. (1 Hale, 481-2-3 ; 
Foster, 277 ; 4 Black. 185; Roscoe Cr. Ev. p. 661.) The 
characteristic ingredient in the offence of murder in the first 
degree is, the existence of a specific intention to take life ; 
and if that intention be deliberately formed and acted upon 
and death ensue, the intervention of provocation between the 
formation of the purpose to take life and the slaying will not 
reduce the offence below the grade of murder. (Clark v. 
State, 8 Humph. 671.) When a deliberate purpose to kill 
is ascertained, and there is a consequent unlawful act of kill- 
ing, the provocation, whatever it may be, which immediately 
precedes the act, is to be thrown out of the case, and goes for 
nothing, unless it can be shown that this purpose was aban- 
doned before the act was done. (State v. Johnson, 1 Ired. 
354.) This court has laid down the rule which is sustained 
by authority and principle, that it will not disturb the ver- 
dict of a jury unless manifest injustice and wrong have been 
done ; nor will it control the discretion of the court below in 
relation to new trials. (State v. Cruise, 16 Mo. 611; Mc- 
Whett’s case, 3 Gratt. 611; Hill’s case, 2 Gratt. —-; Me- 
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Cune’s case, 2 Robinson, 790-1; Varder’s case, 12 Gratt. 
727-8-9 ; Roberts v. State, 8 Kelly, Geo., 822-3; 1 Kelly, 
618; Gills v. State, 6 Geo. 286; Alfred v. State, ib. 485; 
Com. v. Snelling, 4 Binn, 379; Kirbey v. State, 3 Humph. 
289, 304; 2 Eng. Rep. 174; Walter v. State, 4 Pike, 87.) 


NaPTON, Judge, delivered the opinion of the court. 


It is not the province of this court to weigh evidence, nor 
has it been the practice to interfere with that discretion 
which has been entrusted to circuit judges over the verdicts 
of juries. Iam not aware, however, that the court has in 
any case entirely repudiated all power over the subject, al- 
though I believe the tendency of recent decisions has been 
in that direction. Without undertaking to define the precise 
limits within which this power may be exercised, we are con- 
strained to say that the verdict in this case is unsupported by 
the evidence, and can not be allowed to stand. 

The facts were, that the deceased went to the house of one 
of his tenants, where he accidentally learned the prisoner 
was, with the intention of beating him with a stick, which he 
had picked up before he started ; that he ordered the pris- 
oner to leave, which order the prisoner immediately set about 
to obey by starting away through a door opposite to where 
the deceased stood with his stick or club; that he then com- 
manded the prisoner to turn and pass through the door where 
the deceased stood, and the prisoner did so, and as he passed 
through, the deceased commenced striking him, the prisoner 
moving off rapidly ; that the deceased followed the prisoner 
as he ran, all the time inflicting heavy blows upon him, and 
continued to beat him for from forty to eighty yards, when 
the prisoner turned and inflicted a single blow with a knife 
which proved fatal. The prisoner continued running and 
was shot in the back or side by a brother-in-law of the de- 
ceased, who, together with his father, had accompanied the 
deceased when he started to attack the prisoner. There was 
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evidence of threats before and acknowledgements of malice 
after the affray ; but it is apparent, without any comments 
upon the details of the testimony, that this was not a case of 
murder in the first degree. 

The third instruction was not warranted by any testimony 
in the case, and should not have been given. We have been 
unable, after a very careful examination of the bill of excep- 
tions, to discover any evidence whatever that the prisoner 
went to the house of the deceased’s tenant with the intention 
of provoking a difficulty ; much less that he did provoke a 
difficulty after he got there. On the contrary, the witnesses 
for the State are positive and clear and uncontradicted that 
the prisoner neither used any language or did any act, or in 
any way whatever, actively or passively, so conducted him- 
self as to provoke a difficulty. 

In a case of this importance, where human life is at stake, 
we feel it to be an imperative duty to interfere. <A bare 
perusal of the evidence will make it apparent that the State 
did not make out the crime of which the prisoner was charged 
and convicted, and that in truth no testimony was given 
which could reasonably lead to such a conviction. 

We shall therefore reverse the judgment and order a 
new trial. Judge Richardson concurring. ; Judge Scott dis- 
senting. 


——+e¢0+—__ 
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LuM_ey, Plaintiff in Error, v. Ropinson, Defendant in Error. 


1. Where land is sold and a title bond given by the vendor, the interest of the 
vendee may be seized and sold under an execution against him. 

2. Should, however, the vendor, under a judgment rendered in his favor for 
the purchase money or a portion thereof, levy upon the interest of the ven- 
dee and purchase in the same at the execution sale, he will stand just where 
he stood before the sale; the vendee will still be entitled to a conveyance 
upon the payment of the purchase money. 

8. To entitle the vendee, in such case, to a decree of title, his petition must 
contain an offer to pay the purchase money due. 























JANUARY! TERM, 1858. 


Lumley v. Robinson. 








Error to Morgan Circuit Court. 


The petition of plaintiff, Thomas Lumley, jr., set forth that 
on the 31st day of July, 1854, he purehased of defendant, 
Sidney S. Robinson, two several tracts, [describing them, ] 
one tract containing forty acres, the other containing one 
hundred and sixty acres; that he paid to defendant one hun- 
dred dollars in hand, and executed and delivered to defendant 
three several promissory notes, each dated July 31, 1854— 
one for $300, payable December 20, 1854; one for $166.66, 
payable December 20, 1855, and one for $166.66, payable 
December 20, 1856 ;—that defendant obligated himself to 
convey said land to plaintiff upon the payment of each and 
all of said notes; that Robinson instituted suit upon the note 
for $300 and recovered judgment April 7, 1855; that he 
caused an execution to be issued on said judgment; that 
said execution was levied on the above tracts and also upon 
another tract owned by plaintiff, Lumley; that on the 11th 
of October, 1855, the sheriff sold all the right, title and in- 
terest of Lumley, and that Robinson became the purchaser 5 
that in making the sale the sheriff sold in a body the first 
two tracts above mentioned, being the tracts purchased by 
Lumley from Robinson, and that Robinson purchased the 
same for $100; that the sheriff afterwards sold the third 
tract above mentioned to Robinson for $100; that plaintiff 
had no other right or interest in the tracts first sold than that 
acquired by his purchase from Robinson ; that the promissory 
notes, except the first, are still outstanding, and are in the 
hands of defendant; that if he, Lumley, had an interest in 
the tracts purchased by him from Robinson which was sub- 
ject to sale under and by virtue of said execution, the levy, 
sale and purchase by defendant of said lands was and is a 
complete satisfaction and discharge of all liability or indebt- 
edness on his part to defendant for and on account of the 
purchase by plaintiff Lumley, and the sale of the other lands 
was irregular and void; that the sheriff has made a deed, 
dated October —, 1855, conveying said tracts to Robinson. . 
24—VOL, XXVI. 
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‘‘ Plaintiff asks that the sale of said lands, except those pur- 
chased from defendant, be set aside ; that the sheriff’s deed 
be delivered up and cancelled, and that defendant be com- 
pelied to deliver to plaintiff his two promissory notes above 
described, and to enter satisfaction of his said judgment, and 
for all other such orders and judgments in the premises as to 
the court may seem just.” 

The defendant demurred to the above petition. The court 
sustained the demurrer. 


Ross and Edward & Ewing,, for plaintiff in error. 


I. Lumley had no interest in the land bought by him of 
Robinson which. was subject to sale under Robinson’s execu- 
tion. . This being the case, the plaintiff was entitled to have 
the sale set aside. The defendant may answer that the plain- 
tiff has-not prayed for such relief. The plaintiff is entitled 
to any relief consistent with the facts of the case, whether he 
has prayed for it or not. If Lumley had an interest which 
was subject to sale under Robinson’s execution, then Robinson 
takes. under his purchase at the sheriff’s sale just as any other 
purchaser would have taken ; that is, Robinson said in effect 
by his bid at the sheriff’s sale that he would discharge the 
encumbrance and pay $100 for Lumley’s interest in the 
land. This is what any other purchaser would have had to 
do before acquiring a title at such sale. If a stranger had 
purchased he would have had to pay off the encumbrance 
before he could demand the title from Robinson.: So Robin- 
son must do the same; the law will regard the debt as dis- 
charged and require the notes to be cancelled. If the sale 
to Robinson stands and he is allowed to collect the balance of 
the purehase money, he manifestly got what no other pur- 
chaser at sheriff’s sale could acquire, both the legal and 
equitable title, free from encumbrance; whilst another pur- 
chaser would have acquired only Lumley’s equitable interest, 
subject. to. Robinson’s lien for the unpaid purchase money. 
He buys discharged of the lien, whilst another would have 
bought:subject to the lien. The law allows no judicial sal 
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where one purchaser has such advantage of another. (See 
McNair v. O’Fallon, 8 Mo. 188; Broadwell v. Yantes, 40 
Mo.. 398.) | 


Morrow and Wright, for defendant in error. 


I. The demurrer was properly sustained. There is no 
prayer in the petition to set aside the sale of the property 
previously purchased by Lumley of Robinson. 

II. There is no equity in, the petition. If Lumley, as he 
insists, had no interest subject to sale on execution, then 
Robinson’s purchase at the sheriff’s sale was‘a nugatory act. 
He acquired nothing by that purchase, nor was his undoubted 
right to buy the other tract, or his right to collect the residue 
of the purchase money, affected by it in the least. 

III. Lumley had an interest that could be sold on execu- 
tion. (Brant v. Robertson, 16 Mo. 149.) There is no rule 
of law forbidding the vendor, Robinson, to purchase this in- 
terest. The* purchase by him was good and binding. But 
if Robinson had no right to buy for his own benefit, would 
not the sale enure to Lumley’s benefit? It is in the option 
of the cestui que trust to set aside a purchase madeyby a 
trustee on his own account. (1 Sto. Eq. § 422.) Lumley 
does not choose to regard the bid made by Robinson as made 
for himself. He has not offered to pay the balance of the 
purchase money or complied in all respects with his contract. 
He has, therefore, no right to complain, at least in the form 
now presented. 


NaPTon, Judgé, delivered the opinion of the court. 


The mode of enforcing the equitable mortgage of a ven- 
dor’s lien upon the land sold is a subject which has several 
times been considered by this court. (McNair and others v. 
O'Fallon and others, 8 Mo. 188 ; Broadwell & Dyer v. Yan- 
tis, 10 Mo. 378; Calmes v. Talbot and others, decided in 
1849 and not published.) 

It is not denied that under our statute the interest of the 
vendee is saleable under execution, but where the execution 














‘doctrine’ of Ch. Kent, to compel the vendor to assign over 





JEFFERSON CITY. 





Lumley v. Robinson. 





under which the sale is made is upon a judgment obtained 
by the vendor in a suit for the purchase money or a portion 
of it, the effect of such a sale has been always attended with 
difficulties. Where the purchaser is a stranger, the embar- 
rassment is increased ; for, where the plaintiff in the execu- 
tion buys himself, we should feel no hesitation in saying that 
his purchase has not advanced him a particle, and that he 
stands just where he did before the sale. He has not extin- 
guished the mortgage, and a court of equity would still con- 
vey the title to the vendee upon his paying up the purchase 
money. 

Where the purchaser at a sale of this charter is a stranger, 
it may happen that other notes than the one sued on are still 
due, and these notes may be in the hands of the vendor, or 
they may have been previously assigned to third persons. In 
either event the subject is attended with confusion. A more 
embarrassing case than either would be where only a very 
small proportion of the purchase money is due, as was the 
ease in Calmes v. Talbot and others (heretofore referred to), 
and in this way the title of the mortgagee or vendee be 
transferred to the purchaser at the execution sale for a 
mere song. Chancellor Kent alludes to these difficulties in 
Tice v. Annin, 2 John. Ch. 127, and seems to entertain no 
doubt that'a court of equity would compel the vendor or 
mortgagee to assign over to the vendee or mortgagor the 
bonds and mortgage, so that he may compel the purchaser of 
equity to refund him the debt out of the land charged. For 
instance, if a tract of land is sold for five thousand dollars 
and the purchase money is all paid but five hundred dollars, 
and the vendor sues upon the note for five hundred dollars 
and gets judgment and levies execution on the land, the pur- 
chaser, by bidding five hundred dollars, extinguishes the 
debt and gets the legal and equitable title. It is plain, how- 
ever, that if matters remain in this condition, the original 
vendee has lost his four thousand five hundred dollars and 
the land too, and it would be equitable, according to the 
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the equitable mortgage, which his lien on the land created, to 
the vendee, in order that he might get from the purchaser of 
the land the amount paid to the original vendor. This, of 
course, must proceed upon the hypothesis that the purchaser 
is buying not the mortgagor’s equity only, but the mort- 
gagee’s legal title, or rather it is hard to say what he was 
buying. The amount is, that a court of chancery will so 
treat the whole transaction as ultimately to_attain the same 
equitable results to all the parties concerned as would have 
been the effect of a bill of foreclosure. (See Crafts v. As- 
pinwall, 2 Comst. 291.) 

The effect, of purchases by third persons, other than the 
vendor, is not material to be considered or decided here, 
nor is it probable that the question will ever be important, for 
the reason that such cases will not occur. All the cases 
which have ever been up in this court, have been cases of 
purchases by the plaintiff in the execution. Strangers will 
not buy at such sales, because they do not know what they 
are buying. 

In Pennsylvania the subject is disposed of in a very plain 
and equitable manner. The sale under an execution in cases 
of this kind is regarded asa sale of the whole title, both of 
the vendor and vendee. The vendor, by putting up the land 
for sale under his own execution, to enforce the collection of 
the purchase money, is understood as offering his own title 
as well as that of the vendee, and the purchaser bids as in 
other cases for the land unencumbered, and the purchase 
money goes to extinguish the vendor’s lien first, and the re- 
mainder goes to the vendee or judgment debtor, or to other 
execution creditors, where there are any. (Horbach v. Riley, 
7 Ban. 81; Davy v. Lowe, 5 Watts, 412.) If we could adopt 
this doctrine and practice here, all embarrassment on the 
subject would cease and sacrifices of property be avoided ; but 
such has not been the understanding of the law and such has 
not been the understanding of bidders at such sales. The 
statute law and practice under it on execution sales in Penn 
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sylvania differ from ours, and the intervention of the legisla- 
ture would be necessary to introduce such a rule here. 

This bill contains no equity ; it contains no offer to com- 
ply with the contract and pay up the purchase money due. 

In relation to the sale of the tract of land originally owned 
by Lumley, there is nothing in the petition to show that a 
court of equity would interfere. Whether the sale of this 
tract was so connected with the previous sale as to make it a 
part of the same transaction and entitled to share the same 
fate, is a matter about which not enough is disclosed in this 
bill to enable us to form any opinion. It will be time 
enough to consider these questions when the party comes 
into court with an offer to do what is equitable himself. This 
is the essential basis of all such demands for relief. 

The other judges concurring, judgment affirmed. 


[END OF JANUARY TERM. ] 
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THE SUPREME COURT 
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CaBLE et al., Plaintiffs in Error, v. McCune e¢ al., Defen- 
dants in Error. 


1. A demand against a corporation for damages for the loss of a steamboat 
through the negligence of its agents is not a debt of the corporation within 
section 18 of the first article of the act concerning corporations, (R. C. 1845, 
p. 234,) which makes the stockholders jointly and severally liable if the cor- 
poration fail to give notice annually of all the “existing debts” of the cor- 
poration. 


Error to St. Louis Court of Common Pleas. 


The object of this action, which was commenced August 
21, 1854, is to subject the defendants to personal liability as 
stockholders of a corporation called “ The St. Louis Marine 
Railway and Dock Company, established and organized un- 
der an act of the general assembly, approved January 18, 
1849.” (See Sess. Acts, 1849, p. 144.) The petition sets 
forth substantially that in and prior to August, 1851, the 
defendants were, and thenceforward continued to be, stock- 
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holders in The St. Louis Marine Railway & Dock Company, 
a corporation created by an act of the general assembly, ap- 
proved January 18, 1849; that at the same time plaintiffs 
were the owners of a certain steamboat called the James 
Hewett ; that the said corporation was the proprietor of a 
certain marine railway, dock, &c., and then held itself forth 
as ready, prepared and furnished with good and sufficient 
agents, dock, machinery, works and means for raising and 
repairing steamboats, and especially said steamboat James 
Hewett; that in consideration of a certain sum said corpora- 
tion agreed to raise said steamboat free from the water, in 
the dock of said corporation, in a condition to permit the re- 
pairs, and thereafter to deliver said steamboat to the owners 
thereof again in good and sound condition as received and 
repaired, and to do the same in a good, safe and workmanlike 
manner ; that said corporation did not perform its undertak- 
ing; that the steamboat was delivered to the corporation for 
the purposes aforesaid August 17, 1851; that by reason of 
the insufficiency of the docks, machinery, &c., and by reason 
of the want of skill, care and due diligence on the part of 
said corporation, its agents and servants, the said boat was 
stove in and broken, and before she was raised out of the 
water and in a condition to be repaired was precipitated over 
the side of said dock into the Mississippi river and sunk in 
deep water, and rendered utterly worthless and totally lost ; 
that on the 25th day of October, in the year 1851, the plain- 
tiffs instituted an action against the said corporation for the 
recovery of the damages sustained by them by reason of the 
non-performance of the aforesaid contract; that in that action 
they recovered a judgment against the corporation November 
28, 1853, for $18,080, which judgment still remains unsat- 
isfied, an execution issued thereon having been returned 
“ nulla bona ;’’ that from the time of the establisment of said 
corporation, up to and long after the making and breach of 
said contract as above set forth, the corporation did not, nor 
did any of its officers, agents or servants, give notice, in any 
newspaper printed in the county of St. Louis, of all the ex- 
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isting debts of said corporation, as required by law; that by 
reason of the non-performance of the contract aforesaid plain- 
tiffs have sustained damages in the sum of $18,085, for 
which and interest they ask judgment. 

Defendants, in their answer, admit the recovery as alleged 
of the judgment against The St. Louis Marine Railway & 
Dock Company in the month of November, 1853; admit 
that upon the rendition of that judgment the relation of 
debtor and creditor was established between plaintiffs and the 
corporation; but deny that prior to the rendition of the 
judgment any such relation existed. They allege that the 
action resulting in said judgment was brought for the alleged 
misfeasance, negligence, unskillfulness and remissness of the 
agents and servants of the corporation in respect of the steam- 
boat James Hewett, which allegation was denied by said cor- 
poration, and upon which allegation and denial the issue was 
joined which resulted in the verdict on which said tudgment 
was rendered. Defendants deny that the liability of the cor- 
poration to the plaintiffs for and on account of the sinking of 
the James Hewett constituted a “ debt” in any proper sense 
of the term, either popular or technical; and say that it was 
impossible for the said corporation, in making publication of 
existing debts, to mention and enumerate among them a 
claim for damages the legal validity of which the corpora- 
tion wholly disputed and repudiated ; that it appears from 
the record of the judgment in the case of Cable et al., v. St. 
Louis Marine Railway & Dock Company and the pleadings 
therein, that the said action was not brought upon the con 
tract between the owners of the James Hewett and the said 
corporation, but proceeded upon the negligence, misfeasance 
and unskillfulness of the agents of the corporation ; that all 
the debts of the corporation existing prior to Jauuary 17, 
1852, have been fully paid and satisfied ; that upon said last 
mentioned day, and afterwards in each year during the con 
tinuance of the corporation to do business and have an office 
for the transaction of business, the said corporation did give 
notice, as required by law, of all existing debts of the corpo- 
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ration ; that in 1853 also notice was given as required by 
law; that in the month of May, 1853, all the property and 
effects of the corporation, of whatever kind, were sold at pub- 
lic sale to satisfy the debts of said corporation, and all the 
assets and effects were consumed and exhausted by said sale 
and in paying said debts; and since the month of May, 1853, 
the said corporation has had no place of business whatever, 
nor any property; nor has any board of directors or other 
officers been since that time chosen to take charge of any of 
the affairs of said company, nor has said company since that 
time had any affairs to take care of. 

The cause was submitted to the court upon the petition 
and answer and the following agreement: “In this case all the 
facts set up in the answer respecting the publication of notice 
by the directors, and the payment of all previous debts by the 
company (excepting the claim of the plaintiffs for the loss of 
the James Hewett steamboat) which accrued prior to the 
17th of January, 1852, are admitted. It is also admitted 
that in May, 1853, all the property and effects of the corpo- ' 
ration, of whatever kind, were sold at public aution to satisfy | 
the debts.of the corporation owing, and that after said sale - 
the said company had no office or place of business, or any 
election of officers, and has not since that time (May, 1853) 
done or attempted to do any business as a corporation. And 
{ thereupon the cause is submitted to the court upon the plead- 
ings and this agreement, the record in the case of Cable et 
al.; v. St. Louis Marine Railway & Dock Company being also 
in evidence.” 

The petition in this action (Cable v. St. Louis M. R. & D. 

Co.) which was commenced at the February term, 1852, of 
the St. Louis court of common pleas, set forth that plaintiffs 
were, in August, 1851, the owners of the James Hewett; 
that the corporation was the owner of a marine railway and 
machinery, &c., and held itself out to the public as ready 
! and prepared, &c., for doing the work of raising and repair- 
ing steamboats, and especially the James Hewett, which, in 
‘consideration that plaintiffs would pay a certain sum, defen- 
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dant undertook to raise from the water, repair and redeliver 
to plaintiffs again in good and sound condition as received 
and repaired, and to do the same in a good, safe and work- 
manlike manner; that defendant did not perform said prom- 
ise; that the boat was delivered to defendant on the 17th 
of August, 1851; and that, by reason of the insufficiency of 
their dock and the want of skill and care on the part of the 
agents of defendant, the boat was broken, stove, sunk and 
ruined, to the damage of the plaintiffs, &c. The answer of 
the corporation set forth that the loss complained of arose 
from inevitable accident and not from any want of skill or 
care on the part of the corporation or its agents. On the 
issue thus formed there was a trial, and a verdict and judg- 
ment for plaintiffs, which was affirmed by the supreme court. 
(See 21 Mo. 133.) The judgment was for $18,080, and was 
rendered November 23, 1853. 

The court held that the plaintiffs could not recover. A 
motion for a review was made and overruled. 

The 18th section of the first article of the act concerning 
corporations, approved March 19, 1845, (R. C. 1845, p. 
234,) is as follows: “ Every corporation hereafter created 
shall give notice, annually, in.some newspaper printed in the 
county where the corporation is established, and in case no 
paper is printed therein, then in the nearest paper, of the 
amount of all the existing debts of the corporation; which 
notice shall be signed by the president and a majority of the 
directors; and.if any of the said corporations shall fail to do 
so, all the stockholders of the corporation shall be jointly and 
severally liable for all the debts of the company then existing, 
and for all that shall be contracted before such notice shall 
be given.” 


Brake, for plaintiffs in error. 


I. The 18th section of article 1 of the act concerning corpo- 
rations is unquestionably in its nature remedial. The fami- 
liar principle that remedial statutes are to be liberally con- 
strued, to suppress the mischief and promote the remedy, fully 
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applies. The defendants do not deny that there was a con- 
tract between the owners of the boat and the company ; but, 
on the contrary, in stating “ that the action (Cable v. St. L. 
M. R. & D. Co.) was not brought upon the contract between 
the owners of the James Hewett and the said corporation,” 
it is admitted that there was a contract. The gist of the 
action against the company was the contract of the company. 
The same contract is also the gravamen of this action. In 
both the breach of the contract is averred to have resulted 
from the insufficiency of the docks, machinery, works and 
means by the company provided, and from the want of skill, 
care and due diligence on the part of the company and its 
agents in the premises. In the action against the company, 
the defendant, not denying the existence of the contract, or 
its breach, took issue upon this insufficiency, want of skill, 
&c., and the issue was found against it. It was an immate- 
rial issue, relating merely to the cause of the breach, and not 
disputing, but admitting, the fact. So in this action, where 
the contract and the breach thereof are alleged and not 
denied, it is sought to tender again an immaterial issue in 
regard to the ground of the recovery against the company. 
But suppose there was no express contract between the own- 
ers of the boat and the company, it is admitted that the boat 
was delivered to the company to be docked, repaired and re- 
delivered to the owners. The law implied a contract. This 
implied contract was broken ; whether through malfeasance, 
non-performance or misfeasance is wholly unimportant. 

II. Previous to the publication of the required notice the 
stockholders stood in the position, in law, to the world, of 
members of an unincorporated copartnership, and were neither 
guarantors nor sureties, but principals. They were mere in- 
dividuals, with a corporate capacity for certain purposes, but 
without the exemption from personal liability usually enjoyed 
by stockholders in a corporation. The law prescribed the con- 
dition on which this position might be changed, viz., the publi- 
cation of the notice ; but they chose not to avail themselves of 
it. They had it fully in their power to relieve themselves from 
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all personal liability, but they would not. Their incorpora- 
tion enabled them to carry on, as a corporation, a particular 
business, to use a given name, to have a common seal, and to 
do other things in a corporate capacity; but as to those who 
transacted business with them, and as to the community at 
large, they were to every intent only persons represented in 
their individual characters by certain officers and agents ap- 
pointed and employed by them, and responsible to all parties 
with whom, through those officers and agents, they contracted. 
The law never intended to confer on them personal immu- 
nity from liability, unless they performed a certain act; but, 
on the contrary, declares and imposes individual liability up 
to the time that that act should be done. It is, then, clearly 
consonant with the letter and spirit of the law that they shall 
be regarded as principals, and subject to all the responsibility 
attaching to that character. (See Allen v. Sewell, 2 Wend. 
327; 6 Wend. 335; 2 Hill, 269; 2 Denio, 123; Bailey v. 
Bancker, 8 Hill, 188; Corning v. McCullough, 1 Comst. 47.) 
Ill. The demand of plaintiffs against the company was a 
debt within section 18. In the month of August, 1851, the 
company was liable to the plaintiffs for the value of their 
boat. All the facts necessary in law to create and fix this 
liability existed at that date; it simply remained to fix its 
amount. This was done by the judgment in November, 
1853, which related back to and was based upon the state of 
facts existing in August, 1851. This liability was, in August, 
1851, a debt of the company within the meaning of the stat- 
ute, and having been contracted before any publication was 
made as required by the law was binding on the defendants 
as stockholders. The statute was remedial and requires a 
liberal construction. The word “debt” should not be con- 
strued in its strict legal sense. The word “ debt” is univer- 
sally employed as expressing whatever one man owes another 
in any form of liability arising out of contract. This is its 
“‘ general. and popular use’’—its “ natural, plain, obvious 
ordinary and familiar signification and import. (See the lex- 
icographers—Johnson, Walker, Barclay, Bailey, Richardson, 
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Webster, Worcester and Tomlin; Bouvier’s Inst. § 575; 
Gray v. Bennett, 3 Metc. 522.) The law of suits by attach- 
ment throws no little light on this subject. The question 
would necessarily arise as to what is a debt that would au- 
thorize a suit by attachment. In New York, where the 
plaintiff was required to swear that the defendant was in- 
debted to him, the court said it did not follow that the 
demand is to be so certain as to fall within the technical defi- 
nition of a debt. - Being indebted is synonymous with owing. 
It is therefore sufficient if the demand arise on contract. The 
court held that an attachment would lie in an action founded 
on a bill of lading, whether the goods shipped were not de- 
livered or were delivered in a damaged condition. (Lenox 
v. Howland, 3 Caines, 323; 3 Barb. 229; see also Hunt v. 
Norris, 4 Martin, 517; Peter v. Butler, 1 Leigh, 285 ; Roe- 
lofson v. Hatch, 3 Mich. 277; also 2 Bell’s Comm. 319.) In 
Massachusetts, under a statute requiring every corporation to 
give notice, annually, in some newspaper, of the amount of 
all assessments voted by said corporation, and actually paid 
in, and all existing debts, and declaring that if any corporation 
should fail to comply, the members thereof should be person- 
ally liable for any debt then due, the meaning of the word debt 
was considered in connection with a question of the compe- 
tency of a witness. The action was in assumpsit, against a 
corporation, for unliquidated damages for breach of contract. 
The corporation offered as a witness a person who was one of 
its members when the cause of action arose ; but it appeared 
that no notice had been published as required by the statute, 
and his admissibility was contested on the ground of his per- 
sonal liability for the demand of the plaintiff against the 
company. The court held him, for that reason, incompetent 


as a witness. (Mill Dam Foundry v. Hovey, 21 Pick. 417, — 


455; see also Carver v. Braintree Manuf. Co. 2 Sto. 432.) 
IV. The judgment obtained by the plaintiffs against the 
company is the measure of their recovery in this action, and 
conclusively establishes the amount for which the defendants 
are liable. (Slee v. Bloom, 20.Johns. 669; Moss v. McCul- 
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logh, 7 Barb. 279; Daneby v. Brown, 24 Verm.. 197, 209 ; 
Bank of U. S. v. Dallam, 4 Dana, 574.) 


Gantt and Thomas § Sharp, for defendants in error. 


I. The controversy turns entirely upon the meaning of the 
word “ debt’? as employed in the 18th section of the first arti- 
cle of the act concerning corporations. (R. C. 1845, p. 234.) 
The demands for which, in default of publication, the stock- 
holders are to be made liable, are of the same kind with those 
of which the publication should take notice, and no others. 
The word “ debts” is used, de industria, as a less comprehen- 
sive word than claims demands, or rights of action ; and its 
meaning, both in popular language and among professional 
men, is well ascertained as something very distinct from 
choses in action. There was no debt owing by the corpora- 
tion to the plaintiffs on account of the sinking of the James 
Hewett until the rendition of the judgment on the 23d of 
November, 1852. No action of indebitatus assumpsit or debt 
would have lain against the corporation upon the facts stated 
in the petition filed to the February term, 1852. The con- 
tract to repair the vessel was mere inducement. The gist of 
the action was the malfeasance of the agents of the corpora- 
tion, and the action was in substance ez delicto. (Acks v. 
Ball, 14 Mo. 396; Com. Dig. tit. Debt; Chitty on Plead. 
374, 123 ; 18 Mo. 549.) Until November, 1853, the corpo- 
ration wholly denied its liability by reason of the matters 
stated in the petition of plaintiffs, and stoutly contested that 
liability in a suit at law. The damages claimed for the mis- 
feasance, &c., were in the strictest sense of the term unli- 
quidated. To require the directors to acknowledge, and even 
to proclaim, a debt on account of such an affair, would be 
equivalent to taking from them all chance of a successful 
defence. Either the claim of the plaintiffs for the loss of the 
James Hewett is a debt (prior to judgment) and should be 
notified as such in its annual advertisement, or it was not 
such a claim as could be enforced against the stockholders 
for want of an advertisement during the year preceding the 
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misconduct out.of which the claim grew. Publication was 
duly made in 1852 and 1853, and all demands accruing prior 
to January 17, 1852, had, with the exception of that of plain- 
tiffs, been fully paid. The legal acceptation of debt is a sum 
of “money due by a certain and express agreement.” (3 
Black. Comm. 154-5.) Debt is by no means so broad a 
term as demand or claim. A release of all demands or of all 
claims would discharge all debts but not e converso. (2 
Thomas’ Coke, p. 362, note B; Jacob, L. Dic. tit. Debt; 
Bac. Abr. tit. Debt, A.) The idea that until publication the 
corporators are in the position of an unincorporated company 
is utterly untenable. There is no color for it. The statutes 
construed in the cases cited on the part of plaintiffs in error 
are different from the one now before this court. 


Napton, Judge, delivered the opinion of the court. 


Our opinion in this case is based entirely upon the penal 
character of the statute we are called upon to construe. 

The corporation is required to publish an annual statement 
of their condition for the information of the public, and a 
failure to do so renders the stockholders responsible for a 
specified class of demands existing prior to or at the time of 
such publication. The object is to inform the public, who 
expect to have dealings with such corporations, of their pro- 
bable responsibility. This liability, in the event of there be- 
ing no required publication, does‘not depend upon the actual 
injury which the failure to publish may have occasioned in a 
given case, but is absolute, dependent only on the proof of 
publication or no publication. Such a statute can be regarded 
in no other light than a penal one; and accordingly such was 
the view taken by this court of some of its provisions less 
penal than the one we are now considering, in the case of 
Kritzer v. Woodson, 19 Mo. 827. 

As no publication was made in this case of any kind pre- 
vious to the claim now sued on, it is useless to inquire into the 
character of the claims or demands which such a publication 
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ought to embrace. It is not perceived that the corporations 
would be more embarrassed in stating claims against them 
for contested unliquidated damages than they would be in 
stating the debts due upon plain notes, the whole or parts of 
which might be disputed. Such a difficulty might be readily 
settled by holding the corporation responsible for the event. 
If willing to risk this, the claim could be omitted ; but if the 
claim was ultimately established, the publication would be 
defective in the meaning of the law. 

The question, however, here is, what class of demands is 
embraced within the words “ debts .ontracted ?”’ Our legis-- 
lature did not go the length which others have in fixing the 
liabilities of the stockholders of these manufacturing corpo- 
rations. They did not enact, as in many other states it is 
enacted, that the stockholders should be responsible for every 
liability established against the corporation, and which its 
assets turned, out insufficient to meet. Such statutes as 
these, creating a general and determined liability not depen- 
dent on circumstances, becoming as it were a part of the very 
essence of the charter; may reasonably admit of a very dif- 
ferent construction from a law which seems to recognize the 
general principle of individual irresponsibility subject to a 
very limited exception, and only ventures to hold out such 
responsibility as a penalty for a failure on the part of its 
managers to perform certain acts directed in the law and 
supposed to furnish some advantages to the public. The 
statute, which Judge Story construed in Carver v. Braintree 
Man. Co. 2 Story, 432, was of this remedial character. That 
act declared that every member of the manufacturing com- 
pany named should be liable in his individual capacity for all 
debts contracted whilst he was a member. There was no 
penalty for an omission or a commission ; it was simply a 
recognition of the individual liability principle on the face of 
the charter. Called upon to construe such a charter, Judge 
Story held it to be remedial, not penal, and so viewing it he 
gave the word “ debt,’ which was the term used, a very lib- 
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eral and extensive signification, to forward the manifest pur- 
poses of the law and the interest of society. 

Had our legislature taken the same step and boldly inserted 
such a provision in all their charters of this class of corpora- 
tions, Judge Story’s views, forcible and reasonable as they 
are, ought to have great weight in determining the construc- 
tion of such a statute. Judge Story concedes that the inter- 
pretation he gives to the word “debts” is a very loose one, 
and in short is making it synonymous with “ demands.” He 
substituted for the words “debts contracted,” the phrase 

“dues owing” or “liabilities incurred,’ regarding them as 
essentially equivalent expressions. The result was that a 
demand founded on tort was equally within the meaning of 
the act with a debt liquidated or unliquidated. We do not 
feel ourselves authorized, upon well settled and long estab- 
lished principles, to take this liberal view of the word debts 
when used in our statute. Although the language is the 
same in the two statutes, ours is manifestly highly penal in 
its nature, whilst the Massachusetts act was considered by 
Judge Story as a remedial one. The demand sought to be 
enforced in the present action is certainly not a debt in the 
legal acceptation of the term, and it is, to say the least, 
doubtful whether it could be so regarded in its popular accep- 
tation. The defendants are entitled to the benefit of such 
doubts. The popular meaning of a term may very properly 
be resorted to in ascertaining its construction in a purely re- 
medial statute, and the plain objects of such laws ought not 
to be defeated by a narrow and technical definition. Unfor- 
tunately there are some words—and this word “ debt’’ is per- 
haps one of them—the popular meaning of which is unsettled 
and fluctuating and hard to be ascertained. Where there is 
reom for doubt and the statute is penal, the safer rule is to 
adhere to that limited and definite sense to which long estab- 
lished legal usage has restricted it. 

The liability of the St. Louis Marine Railway and Dock 
Company to the plaintiffs was not a debt within the legal 
acceptation of that term as declared by Blackstone and other 
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writers of established authority. It was not “a sum of money 
due by certain and express agreement.” Whether the suit 
against the company which resulted in the judgment sought 
to be enforced against the defendant was one which would 
properly fall within the class of actions considered as founded 
on contract, or in that class which is based upon tort, is a 
more difficult question to determine, if it was important that it 
should be determined at all. In the division of actions made 
by Blackstone, it would probably be considered as founded on 
contract ; for his definition of actions upon implied contracts 
is comprehensive enough to embrace almost every action on 
the case, except slander, libel, assault and battery, and similar 
actions. In his sixth subdivision of actions upon implied con- 
traets, Blackstone includes a variety of actions for what he 
terms breaches of implied duty or trust, which would compre- 
hend almost every case of damage imaginable. This court, 
upon previous occasions, have treated actions like the present 
as substantially founded on tort, although a breach of contract 
is stated as inducement to the action. (Acks v. Ball, 14 Mo. 
396; McDonald & Rew v. Forsyth, 13 Mo. 549.) So in New 
York, Judge Nelson, in the case of Heacock v. Sherman, 14 
Wend. 58, considered the action as one for damages upon a 
tort and not arising upon contract, although, upon Black- 
stone’s division of actions, that case, which was for the loss 
of a horse by reason of the failure of a corporation to keep a 
bridge in repair, might very well have been considered as an 
action for damages arising out of contract. There was an 
implied contract that the company should keep the bridge in 
repair, and by reason of their failure to comply with their ob- 
ligations the damage resulted, and in this way the case might 
be said remotely to be founded on contract. But the real 
gist of the action, in that case as in this, was a tort; namely, 
the negligence and misfeasance of the corporation’s agents, 
and the insufficiency of the bridge in the one case, and of the 
dock in the other, by which the damage complained of was 
sustained. Such damages can hardly, in popular acceptation, 
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be regarded as debts. Certainly it is by no means clear that 
the legislature meant to embrace such demands. 

We regret that in the examination of this subject we have 
been without any precedent to guide us. The only case di- 
rectly in point is the one cited, from Massachusetts ; (21 
Pick. 455 ;) and that is undoubtedly against the conclusion 
to which we have arrived. An opinion of a court of such 
acknowledged ability as the supreme court of Massachusetts 
is entitled to great respect, but the circumstances under which 
that opinion was delivered detract somewhat from its impor- 
tance as authority. The question arose incidentally upon 
‘the exclusion of. a witness, and it would seem from the curt 
_manner in which the court disposed of it that not much im- 
portance was attached:to its decision. No investigation was 
made into the matter upon principle or authority, and it is 
easily inferred from a perusal of the case, which turned prin- 
cipally upon other points, that the question here considered 
was entirely a subordinate one, and its decision either way 
probably had no material influence upon the result. The 
statute under which the question arose seems also to have 
differed from ours in the use of the word “ contracts’ as 
well as debts; although the court did not, so far as I can 
perceive, attach any particular importance to this word. 
‘Under these circumstances, the case, as a mere precedent, 
does not appear entitled to great weight, notwithstanding the 
respectability of the court which decided it. On the other 
hand, the case of Heacock v. Sherman, 14 Wend. 58, is an 
authority, not only directly at variance with the decision of 
the supreme court of Massachusetts, but also entirely irre- 
concilable with .Judge Story’s views in Carver v. Braintree 
Manuf. Co. 2 Story, 432. Judge Nelson, who delivered the 
opinion of the court in that case, refused to give a construc- 
tion to the words “ debts contracted” that would embrace a 
demand for damages in an action founded ona tort. The 
other authorities referred to in the argument of this case are 
upow statutes. essentially different from the one now under 
consideration. 
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I am not apprised of any views of sound public policy 
which ought to exempt the stockholders of the’ class of cor- 
porations, such as in this instance was sued, from all the in- 
dividual responsibility. which attaches to the members of 
ordinary mercantile partnerships; much less have I been 
able to perceive any reason for a distinction in the kinds of 
liabilities to which they ought to be subjected in the event 
of the insolvency of the corporation. The conclusion, there- 
fore, to which we have arrived, has been, so far as I am con- 
cerned, reached with reluctance ; but I am the better recon- 
ciled to it by a consideration that the provision in question is 
of comparatively recent origin, and is contained, not in the 
charter of the company, but in the general corporation law ; 
and to goa step beyond the strict letter of the law might 
occasion surprise and perhaps produce injustice. 

The other judges concurring, the judgment is affirmed.* 


——+se0e-—— 


UsspELL & Pierson, Defendants in Error, v. CUNNINGHAM, 
Plaintiff in Error. 


1. Where a cause is tried by the court without a jury and evidence is adduced 
to prove a fact in issue, and the same, after having been seen and exam- 
ined by the court, is ruled out as inadmissible, this will be regarded as 
equivalent under the circumstances to declaring the evidence thus excluded 
insufficient to establish the fact sought to be proved thereby. 


Error to St. Louis Law Commissioner’s Court. 


This case is the same case heretofore decided by this court, 
and reported in 22 Mo. 124. 

Whittelsey, for plaintiff in error. 

Krum § Harding, for defendants in error. * 


RICHARDSON, Judge, delivered the opinion of the court. 


The rejected evidence in this case was contained in two 
receipts and a deposition. The defendant had the right to 





* A motion for a rehearing was made in this case and overruled. 
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show that the notes sued on had been included in a previous 
settlement between him and one of the plaintiffs, and that 
the receipts taken at the time omitted by mistake to mention 
them. The evidence offered by the defendant was competent 
for whatever it was worth, as tending to make out his de- 
fence ; and if the case had been tried by a jury, it should 
have been submitted to them and they could have given 
whatever weight to it they pleased. But the case was tried 
without a jury; the deposition and receipts were offered in 
evidence and were seen by the court ; they were objected to 
as irrelevant; and the court excluded them. This, under 
the circumstances, was equivalent to declaring the evidence 
rejected insufficient to prove the fact it was offered to prove. 

There is no question of law in the case, for if the court 
had received the evidence and then found for the plaintiff we 
would not have interfered with the judgment, and as the 
matter is now presented the action of the court was equiv- 
alent to a declaration that the evidence did not establish the 
defence. 


The judgment is affirmed, the other judges concurring. 





Martin, Appellant, v. Hatt, Respondent. 


1. In order that a custom or usage of trade may enter into and affect the con- 
struction of an agreement, it must be shown to be so general and well estab- 
lished that the parties must be presumed to have had knowledge of it and to 
have contracted with reference to it. 

2. Where the trial of an issue of fact, in a case arising under the practice act 
of 1849, does not require the examination of a long account, it is improper 
to refer it against the objection of one of the parties. 


Appeal from St. Louis Court of Common Pleas. 


This was an action to recover a balance of $677.50 alleged 
to be due plaintiff for work and materials furnished at defen- 
dant’s request. The cause was tried before a jury, who found 
for plaintiff and assessed his damages at $751. The court 
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set this verdict aside and referred the cause against the ob- 
jection of plaintiff. The referee heard the cause and found 
against the plaintiff. 

Shreve and Cline § Jamison, for appellant. 

Dick and Carroll, for respondent. 


RICHARDSON, Judge, delivered the opinion of the court. 


The principal questions in this case are questions of fact 
that arise on the plaintiff’s motion to review the finding of 
the referee. It is insisted, first, that the defendant should be 
charged with the number of bricks delivered to him by the 
plaintiff as ascertained by a measurement of the walls of the 
building, and not according to an actual count of the quan- 
tity as taken from the kiln; secondly, that the defendant 
should be charged for scaffolding; and, thirdly, that the 
defendant was improperly credited with the order for two 
hundred dollars drawn by the plaintiff on Salisbury’s agent, 
in favor of Smith, and paid the defendant. 

The referee found that the plaintiff furnished two hundred 
and ten thousand one hundred and eighty-nine bricks to 
the Lowell Hemp Works, one hundred thousand of which 
were furnished to Salisbury, and the remainder to the defen- 
dant. The proof is amply sufficient to show that the actual 
quantity by count is properly stated in the finding, but the 
plaintiff claims that he is entitled to have that number in- 
creased ten per centum on the whole number delivered by 
another and different method of calculation. A witness tes- 
tified that he measured the walls of the building and that 
they contained, by his measurement, two hundred and thirty- 
three thousand five hundred and forty-three bricks ; that his 
method of measurement was by allowing so many bricks to 
the superficial foot, according to the thickness of the wall— 
namely, “ fourteen bricks to the foot in a nine inch wall, and 
twenty-one bricks to the foot in a thirteen inch wall ;” that 
the difference between kiln count and measurement in the 
wall is about ten per centum in favor of wall measurement, 
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and, “in the absence of express contract, the method is by 
actual measurement in the wall.” The last remark of the 
witness certainly falls far short of the proof necessary to 
establish a custom which would entitle the plaintiff to recover 
for more bricks than he really furnished. A party claiming 
the benefit of a custom in a particular trade must prove it, 


' and must show that it is so general and well established that 
_ all persons dealing in the business to which it applies are 


presumed to have knowledge of it, and to contract in refer- 
ence to it. . 

The building was commenced before the defendant had any 
interest in it, and it is manifest from the proof that the scaf- 


\ folding was furnished during Salisbury’s time. The architect 


stated that it was understood the plaintiff should furnish the 
plank for the scaffolding; but without this testimony we 
think that if a person undertakes to build a house for another 
for a given sum, or at a certain rate per thousand, in the ab- 
sence of a special agreement, the reasonable inference would 
be that the contractor should provide the scaffolding as well 
as the necessary tools to do the work. 

It appears that Smith was a sub-contractor under the plain- 
tiff and furnished all the brick for the hemp-works. The 
plaintiff was the primary debtor to Smith; and the lien 
which Smith could assert was only an incident to his debt. 
The order for two hundred dollars was drawn by the plaintiff, 
in Smith’s favor, on account of brick which he had supplied, 
and when paid by the defendant diminished the plaintiff’s 
debt that amount to Smith. The whole of Smith’s demand 
against the plaintiff was eight hundred and eighty-five dol- 
lars, which was reduced by payments, including this order, 
to three hundred and fifteen dollars ; for this balance he filed 
his lien, and in regular proceedings, to which the plaintiff 
Salisbury and the defendant were parties, he obtained a 
judgment, which was satisfied by the defendant. In the suit 
upon the lien the account was credited by the amount of the 
order, and the plaintiff, having assented to the credit and re- 
ceived the benefit of it, ought not to be permitted now to say 
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that the order was protected and paid by the defendant with- 
out his knowledge or consent. His indebtedness to Smith 
to the amount of two hundred dollars was extinguished by 
the defendant, and to refuse this credit to the defendant 
would be unjust, and a clear gain of two hundred dollars 
without any right to the plaintiff. 

The plaintiff objected to the reference of the case on the 
ground that the trial of the issues did not require the exam- 
ination of a long account on either side. Actions for torts 
are not referable, and the statute generally only applies to 
cases where accounts in the ordinary meaning of that term 
exist between parties and require an examination ; but it is 
difficult to prescribe a rule which will cover the cases con- 
templated by the act, or to say what is a long account. How 
many items must it contain to be long? No doubt cases are 
often referred which should not be, and the provision of the 
statute is abused. Though this case required calculations 
and the computation of mutual debits and credits, we think 
there was no necessity for referring it, for it might, without 
unnecessary delay to the court, have been tried by a jury ; but 
the finding and judgment are for the right party, and under 
the circumstances the judgment should not be reversed on 
account of the order of reference. 

Judge Scott concurring, the judgment will be affirmed ; 
Judge Napton absent. 


+8901 

PLaHTO’s ADMINISTRATOR, Plaintiff in Error, v. Patcuin, De- 
fendant in Error. 

1. What constitutes due diligence on the part of the holder of a promissory 


note in making inquiries to ascertain the place of business or the residence 
of the maker thereof depends upon the circumstances of each case. 


Error to St. Louis Court of Common Pleas. 


This was an action against defendant as endorser of a ne- 
gotiable promissory note made by Edward Illsley & Co. to the 
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order of defendant, Paul P. Patchin, and by him endorsed to 
Henry Plahto. The note was dated at St. Louis. The de- 
fence relied on was want of due presentment for payment to 
the makers. The court made the following finding of the 
facts: ‘The makers of the note in question resided and did 
business, at the making and maturity thereof, at Clover Hill, 
in Franklin county, Missouri. They purchased goods of 
Plahto in the city of St. Louis, on time, and as a city endorser 
was requested they procured the accommodation of the de- 
fendant, and gave to Plahto said note so endorsed in payment 
for said goods. Plahto and the defendant both knew the 
place of business and residence of the makers of the note. 
On the day of the maturity of said note, and after banking 
hours, the banking-house of Page & Bacon put said note into 
the hands of a notary, who made inquiries of other bankers 
and business men in St. Louis, and examined the city direc- 
tory to ascertain if said makers resided or did business in 
said city; and, being unable to learn of them that said 
makers resided or did business in St. Louis, then noted the 
said note for protest; made out written notices in the usual 
form for the defendant and Plahto; called on said Plahto 
and the defendant respectively and inquired of them if the 
makers resided or did business in St. Louis; and on being 
answered in the negative gave to said Plahto and the defen- 
dant the usual notices for endorsers after protest for nonpay- 
ment. No inquiry was made either of Plahto or the defen- 
dant where the place of residence or business of the makers 
really was. The notary then made out in form his protest 
for nonpayment. The makers were solvent at the maturity 
of said note and would have then paid the same if it had 
been presented to them for payment. Whereupon the court 
declares that the plaintiff is not entitled to recover.” 
A motion for a review was made and overruled. 


Krum & Harding, for plaintiff in error. 


I. Page & Bacon were the holders of the note at its matu- 
rity, it being delivered by them to the notary for presentment, 
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endorsed in blank by the defendant. (Story on Bills, § 267; 
2 Shep. 101.) The holders will be presumed to have been 
holders for value, and their acts in making presentment of 
the note bound the defendant unless they were guilty of 
laches. (Renshaw v. Triplett, 25 Mo. 213.) The holders 
had no other evidence, so far as appears of record, of the re- 
sidence of the makers than the place at which it bears date. 
The presumption is in such cases that the makers reside at 
the place where the note bears date. (2 Cranch, 127; 45S. 
& R. 480; 3 Kent, 96.) . The holders, through their agent, 
the notary, used all the diligence required of them to ascertain 
the place of business or residence of the makers. (Hunt v. 
Maybee, 8 Seld. 266.) The holders were excused for not 
making presentment; (2 ib.; Sto. Prom. Notes, § 263; 21 
Wend. 648 ;) especially as the notary called on the defen- 
dant and inquired if the makers resided in the city and was 
informed that they did not, and as defendant knew and did 
not inform the notary where they resided. 


Gray, for defendant in error. 


I. The endorsement on the note of “ Cr. H. Plahto” showed 
that the note was merely deposited with Page & Bacon for 
collection, and that it in fact belonged to H. Plahto. Due 
diligence was not shown in making presentment for payment. 
(14 Johns. 114; 2 W. & S. 140; 2 Mart. N. S. 511; 19 
Johns. 391; 5 Binn. 541; 3 Whart. 116; 1 Barb. 158; 1 
Comst. 321; 3 Denio, 145; Sto. on Bills, § 351 n.; Sto. on 
Prom. Notes, § 251, 235, 265.) 


RICHARDSON, Judge, delivered the opinion of the court. 


The engagement of the endorser to pay a negotiable prom- 
issory note is not absolute like that of the maker, but is con- 
ditional ; and if the holder intends to charge the endorser it 
is his duty to make a demand of payment on the maker at 
the maturity of the note unless there exists some legal excuse 
for omitting it. The note was dated at St. Louis, and the 
presumption ordinarily would be indulged that the makers 
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resided there, but this presumption was repelled in this. case 
by the testimony that the plaintiff, when he received the note 
on the day of its date, knew that the makers resided in 
Franklin county, and the notary, on the day he protested it, 
was informed, both by the plaintiff and defendant, that the 
makers did not reside in St. Louis. The plaintiff in the first 
instance received the note the day it was executed, and as 
between him and the defendant, who was the immediate en- 
dorser, the latter had a right to require that the note should 
be presented for payment to the makers. If the plaintiff 
transferred the note to Page & Bacon too late to have a due 
presentment made, he could not complain of their omission to 
present it; but the defendant, having transferred it long 
enough to have a proper presentment made, had a right to 
stand on the terms of his original undertaking against every 
person who subsequently received it. 

The law does not require any thing unreasonable of the 
holder to ascertain the residence or place of business of the 
maker, but due diligence is required; and if the maker has 
absconded or is concealed or can not be found after due in- 
quiries, or if he has removed to another state or country since 
the note was given, the holder will be relieved from the ne- 
cessity of any other efforts to make a presentment. (Story 
Prom. Notes, § 264.) What will be considered proper dili- 
gence on the part of the holder in making inquiries to ascer- 
tain the residence or place of business of the maker is not 
susceptible of a definite rule and must depend on the circum- 
stances of each particular case. The finding of the court 
shows that the plaintiff knew all the time where the makers 
resided, and that the notary was told that they did not reside 
in St. Louis. If it was not the duty of the plaintiff, when 
he transferred the note to Page & Bacon, to inform them 
where the note should be presented for payment, it was at 
least his duty to have informed the notary when asked if the 
makers resided in St. Louis. 

The deposition was properly admitted, for it was certainly 
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competent to prove where the makers resided or had their 
place of business. 

The finding of the court. on the question of diligence was 
sustained by the evidence and the judgment will be affirmed. 
The other judges concur. 


—+e0e,—— 


HoFrELMAN, Respondent, v. VALENTINE, Appellant. 


1. Instructions given to a jury must not be mere abstract propositions of law ; 
they should be supported by the evidence; where, however, the instruc- 
tions are warranted by the evidence, the supreme court will not reverse for 
the reason that the evidence upon which they are based is of little weight. 


Appeal from St. Louis Court of Common Pleas. 


S. H. Gardner, for appellant. 


I. The instructions given at the instance of plaintiff were 
improper. They presented issues not made by the pleadings, 
and were not supported or warranted by the evidence. They 
were calculated to mislead and embarrass the jury. (19 
Mo. 30.) 


Krum & Harding, for respondent. 
RICHARDSON, Judge, delivered the opinion of the court. 


The disputed fact in this case was whether the goods were 
purchased by Moneville on his own account for himself, or as 
the agent of the defendant and his associates. There was 
some evidence introduced by the plaintiff which tended to 
support his petition, and, though it was weak, it was pro- 
perly submitted to the jury; and it is not for us to say on 
which side the weight of the evidence preponderated. All 
the instructions asked by the defendant were given, and those 
given for the plaintiff are only objected to on the ground that 
they were not warranted by the evidence. It is improper for 
the court to state, in the form of instructions, abstract propo- 
sitions of law, no matter how true they may be; for, unless 
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they arise on the testimony, they may mislead the jury ; but 
if there is any evidence to which they will apply and correctly 
state the law, they will not be reviewed in this court in re- 
ference to the question whether evidence was much or little. 
The judgment will be affirmed, the other judges concurring. 


Hasse, Respondent, v. Lemp, Appellant. 


1. Instructions should not be given to the jury unless warranted by the evi- 
dence. 


Appeal from St. Louis Land Court. 


lt is deemed unnecessary to set forth the facts more fully 
than they appear in the opinion of the court. 


Kribben, for appellant. 


Holmes and Romyn, for respondent. 
RICHARDSON, Judge, delivered the opinion of the court. 


The only matter of which the appellant complains is that 
the court refused to give his third and fourth instructions. 
The idea of speculative damages was excluded from the con- 
sideration of the jury by the third instruction given for the 
plaintiff and the second given at the instance of the defen- 
dant. These instructions limited the plaintiff’s right of re- 
covery to the actual injury he had sustained by the defen- 
dant’s trespass, and contained the same proposition of law 
embraced in the defendant’s third instruction. When a prin- 
ple of law applicable to a case is once distinctly stated there 
is no necessity or propriety in repeating it. There was noth- 
ing in the evidence to warrant the fourth instruction asked 
by the defendant. 

The other judges concurring, the judgment will be affirmed. 
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Dawson, Appellant, v. Ditton, Respondent. 


1. A plaintiff can not set up by way of defence to a set-off a demand against 
the defendant that he might have included in his petition. 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action commenced in a justice’s court upon an 
account filed amounting to thirty-eight dollars. The defen- 
dant filed by way of set-off an account amounting to fifty 
dollars. A trial was had in the justice’s court, which resulted 
in a judgment against the plaintiff for twelve dollars and 
costs. An appeal was taken to the law commissioner’s court. 
On the trial in the law commissioner’s court the plaintiff 
offered to prove, for the purpose of showing that the defen- 
dant ought not to recover upon his set-off, that the defen- 
dant owed him one hundred and six dollars for cattle pur- 
chased by him of plaintiff; that this sum was still due. The 
court excluded the testimony. The court rendered a judg- 
ment in favor of defendant for twelve dollars and costs. 


Bland & Coleman, for appellant. 


I. The court erred in excluding the evidence offered to 
show that the defendant was indebted to plaintiff in a sum 
beyond the amount of the set-off. As to the set-off the de- 
fendant assumes the attitude of a plaintiff; and the plaintiff 
should be permitted to prove any facts to show that the de- 
fendant should not recover upon his set-off. Where a debtor 
has a set-off equally applicable to two demands against him, 
it is not for him to elect which of the demands he will satisfy 
by set-off; but the court will direct the application accord- 
ing to the equities between the parties; and will in general 
apply such set-off to that part of the liability of the defen- 
dant which can not be reached by the judgment in the cause. 
(Talmadge v. Fiskill Iron Co. 4 Barb., S. C., 383; Collins 
v. Allen, 12 Wend. 356 ; Anderson v. Mason, 6 Dana, 217.) 
The court erred in rendering judgment against plaintiff for 
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the difference between the claim of plaintiff and the set-off 
of defendant. The action is equitable in its nature, and such 
balance does not equitably belong to the defendant. 


Jecko, for respondent. 
RicHARDSON, Judge, delivered the opinion of the court. 


The court properly refused to permit the plaintiff to set up 
by way of replication to the set-off interposed by the defen- 
dant another demand having no connection with the transac- 
tion out of which the set-off arose. The plaintiff can not 
reply to a set-off a demand which he could have included in 
his petition ; for if the plaintiff could reply to a set-off in this 
manner, the defendant could rejoin that the plaintiff owed 
him a debt not included in his set-off, to which the plaintiff 
could surrejoin, and such practice would lead to intolerable 
confusion. 

The ruling of the court was proper for another reason ; the 
defendant can not assert a demand in a justice’s court as a 
set-off which exceeds the jurisdiction of the justice ; and con- 
ceding to the plaintiff the general right to reply as he pro- 
posed, the analogy of the statute at least would require that 
the debt claimed in the replication should be within the juris- 
diction of the court. 

The judgment will be affirmed, the other judges concurring. 


—__+2e80e+— — 


Krissen, Plaintiff in Error, v. Haycrart, Defendant in Error. 
1. An agreement to pay a certain sum for services rendered in securing a com- 
mutation of the sentence of a convict so soon as the commutation should 


take place, is void as against public policy. 


Error to St. Louis Court of Common Pleas. 


Demurrer to a petition. Plaintiff stated in his petition 
that defendant, Eliza Haycraft, by her certain instrument in 
writing or obligation, “‘ promised, in consideration of the ser- 
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vices to be rendered by plaintiff in and about procuring a 
commutation of the sentence against her (said defendant’s) 
sister Sarah, then under sentence to be hung, and for the 
affection the said defendant bore to her said sister, to pay to 
plaintiff or order, on demand, the sum of five hundred dollars 
as soon as the said sentence for hanging should be commuted 
by the governor of the state of Missouri into imprisonment 
in the penitentiary or otherwise ; the said instrument further 
provides, that unless the sentence should be commuted the 
said plaintiff should have nothing for his said services. Plain- 
tiff further states, that he did assist and render services under 
the said obligation of defendant in and about procuring from 
the governor of the state of Missouri a commutation of said 
sentence of hanging passed upon said Sarah, sister of said 
defendant, into imprisonment in the penitentiary, which was 
granted by the governor of the state of Missouri; yet the said 
defendant, although a legal demand has been made of her 
for the payment of said sum of $500 in said instrument or 
obligation expressed, has failed and refused and still fails and 
refuses to pay the same or any part thereof; therefore plain- 
tiff prays,” &e. ¥ 
The court sustained the demurrer. 


H. N. Hart, for plaintiff in error. 


G. Marshall, for defendant in error, cited Hatzfield v. 
Gulden, 7 Watts, 153; 1 Chitt. C. L. 4; 5 Hast. 298; 11 
East. 46; 16 East. 301; 1 Camp. 46; 3 T. R. 17; 2 Esp. 
643; 8 Id. 253; 7 T. R. 475; Chitt. on Contr. 220; 5 N. 
H. 553; 1 Bay, 249; 5 Verm. 42; 1 Baily, 588; 9 Verm. 
23; 2 South. 470; 13 Wend. 592; 2 Stew. & Port. 276; 6 
N. H. 200. 


RIcHARDSON, Judge, delivered the opinion of the court. 


It is a principle of law dictated by the soundest policy that 
an agreement can not be enforced by which one person prom- 
ises to pay another for obtaining or trying to obtain a par- 
don. (Noonan v. Cole, 3 Esp. 253; Hatzfield v. Gulden, 7 
26—VOL. XXVI. 
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Watts, 152; McGill v. Burnett, 7 J. J. Marsh. 640; Wood 
v. McCann, 6 Dana, 366.) These cases are founded on the 
obvious reason that such contracts are illegal, inasmuch as 
they tend to encourage the use of improper means to accom- 
plish the object, and are in conflict with the intelligent and 
proper exercise of the pardoning power. But it is insisted 
that the promise in this case is not to obtain a pardon but a 
commutation of the punishment, and that there is nothing in 
the eontract obnoxious to public policy. The distinction is 
nominal ; for the principle is the same in both cases, and all 
the considerations that uphold the propriety and wisdom of 
the rule in the one case apply to the other. 

The demurrer was properly sustained, and the judgment, 
with the concurrence of the other judges, will be affirmed. 





——_+20e+—_ 


Picort, Plaintiff in Error, v. Pace et al., Defendants in Error.* 


1. A., in 1826, conveyed to B. all the land embraced in a certain Spanish con- 
cession “except that heretofore sold by the said A.,” and warranted the 
same free from the claims of himself, and all persons claiming under him 
except those who then had deeds of record. Previous to the execution of 
this deed, A. had, in 1818, conveyed to his son C. a portion of said conces- 
sion. This deed was duly recorded the day of its execution. At the date 
of the deed to B. in 1826 both A. and B. acted as if the deed to C. had not 
been in existence ; and by many acts and declarations A. indicated that he 
intended by the deed of 1826 to convey to B. the land embraced in the 
deed of 1818... The deed of 1818 having been discovered to be in existenee, 
A. procured in 1838 a reconveyance from his son C. of the parcel conveyed 
to him in 1818 ; this deed of reconveyance was recorded in 1845. In 1845, 
A. conveyed the land thus reconveyed to him to D. B.’s assignees entered 
into the possession of the tract in 1831, and continued in possession thereof, 
dealing with the property as their own, until ejected by D. Held, that the 
deed of 1888 did not enure to the benefit of B.’s assignees ; that no estoppel 
could be worked as against A., B. and his assignees having been guilty 
of gross negligence in not examining the records to discover what convey- 
ances had been made by A. and placed of record previous to the execution 
of the deed of 1826. 





* Ricwarpson, Judge, having been of counsel, did not sit at the hearing 
. Of this cause. This case was decided .at the October term, 1857, of the 
supreme court. 
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2. The deed. of Pierre Chouteau to his son Auguste P. Chouteau, dated Sep- 
tember 22, 1818, operated to convey to said Auguste only that portion of 
Chouteau’s Spanish concession as lay within the concession as surveyed by 
the United States; the tract thereby conveyed did not extend to Labeaume’s 
ditch. 

8. A warranty is implied in every partition. 

4. A joint tenant or tenant in common can not purchase in an outstanding 
adverse title and hold the same for his own benefit. 


Error to St. Louis Court of Common Pleas. 


This was a petition in the nature of a bill in equity filed by 
Louis G. Picot as trustee under the will of Mrs. Ann Biddle, 
deceased. The defendants are Daniel D. Page, Louis V. 
Bogy, and Louis A. Benoist. The petition sets forth in sub- 
stance that on the 28th day of December, 1822, Pierre 
Chouteau, being seized of a certain tract of land, entered 
into a contract with George F. Strother for the purchase and 
sale of the same to the said Strother; that the premises 
agreed to be conveyed to said Strother, for a consideration in 

-said contract recited and stipulated for, are described therein 
as follows: “ A tract of four arpens in front and 
forty arpens deep, lying upon the Vide road, opposite 
Duchouquet’s farm, and embracing the Big spring, containing 
one hundred and sixty arpens ; and a tract or:parcel of land 
lying upon the Mississippi, extending upon the bank of the 
river from the tract of land sold by the said Pierre Chouteat 
to William C. Carr to a, tract of land formerly sold by 
LaBome to William Christy, according to conveyance from 
Brazeau to LaBome, and running with eacli’ of -these lites 
back as to embrace the Big Mound; the said tract of land 
to contain at least thirty arpens ; with covenants to be therein 
contained, that the said two tracts of land at the time of con- 
veyance is free from all encumbrances and demands whatso- 
ever, and all other usual and reasonable covenants ;’’ that 
“in June, 1826, by deed dated om the first day of June, 
1826, the said Pierre Chouteau, in execution of said contract 
so far as the same was finally agreed to be executed between 
the parties, conveyed to the said George F. Strother the tract 
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of land” above described of thirty arpens (a); that in ex- 
ecuting said deed it was the intention of the parties to carry 
into effect the said contract for the sale of said thirty arpens, 
now in the city of St. Louis, including said Big Mound ;” 
that Strother, in 1830, sold to the Marine Railway Company 
the said tract of thirty arpens so acquired by him from Chou- 
tea, excepting about seven arpens on the north sold by him 





(a) By this deed, which was recorded June 22, 1826, Pierre Chouteau con- 
veyed to Strother the following tracts of land: “ All that tract or parcel of 
land granted to the said Pierre Chouteau in October, 1799, by Carlos Dehault 
Delassus, Spanish commandant, beginning at Roy’s line, running north to 
Labeaume’s south line, and extending from the river to the common field lots 
west, it being intended to convey to the said George F. Strother, his heirs and 
assigns, all the land contained within the said concession, except that hereto- 
fore sold by the said Pierre Chouteau, according to his several contracts, to 
be limited by the metes and bounds limited and fixed by the intention of the 
parties at the time of the contracting. And one other tract of land containing 
four arpens, running on the river, and running back four arpens, making six- 
teen arpens, lying between the north line of the first described tract of land 
and the-.south boundary of the tract of land sold by Joseph Brazeau to 
Labeaume—said sixteen arpens being a tract or parcel of land confirmed to 
Joseph Brazeau and sold and conveyed by said Joseph to Pierre Chouteau, 
together with all the houses and appurtenances thereunto annexed. To have 
and to hold the said several tracts or parcels [pieces] of land with the tene- 
ments so intended and bargained to be sold, with every part and parcel there- 
of with the rights and appurtenances, unto the said George F. Strother, his 
heirs and assigns forever ; and the said Pierre Chouteau and Bridget his wife 
do hereby warrant the same free from the claim of themselves and their heirs 
and all persons claiming under them, except those who now have deeds re- 
corded in the clerk’s office of St. Louis, according to the modification of said 
claims aforesaid dscribed. In witness whereof,” &c. 

The questions discussed in this case will be more readily understood by 
referring to “Diagram No. 1,” accompanying the report of the case of Evans 
v. Greene, 21 Mo. 170. The lines aC, C D, De, ea, designate Chouteau’s 
original Spanish concession and survey; the lines ab, be, cd, de, and ea, 
designate said concession as surveyed by the United States in 1817. The 
Brazeau reservation of four by four arpens is represented on said diagram as 
located south of “Labeaume’s ditch,” which is designated by the line CD. 
The line EF designates the north line of the tract conveyed by Chouteau to 
William C. Carr. The land in controversy lies north of the north line of 
Carr and is partly within the Chouteau concession as surveyed by the United 
States in 1817, partly outside of said concession, as thus surveyed and within 
the Brazeau reservation and confirmation as surveyed by the United States, 
and partly in the gore west of the Brazeau reservation. 
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to Thomas and Coon (0) ; that a survey was made by Réné 
Paul in October 5, 1829, to ascertain the exact boundaries of 
the land sold by Chouteau to Strother and then about being 
sold by Strother ; that Pierre Chouteau and M. P. Leduc, 
his confidential agent, went on the ground and pointed out 
the particular premises intended to be included in the deed 
to Strother, which was surveyed accordingly ; that the own- 
ers of stock in the St. Louis Marine Railway Company were 
authorized by two several statutes repealing the charter of 
the company, to provide for the sale partition, gift or convey- 
ance of their real estate ; that in pursuance of the authority 
conferred by the act passed February 15, 1841, certain de- 
scribed lots were by deed dated November 5, 1841, conveyed 
to the legal representatives of John Mullanphy, deceased, 
one of the stockholders in said company; that Mrs. Ann 
Biddle, since deceased, was one of the legal representatives of 
the said Mullanphy, being entitled to an undivided interest 
of one-seventh in the lots so conveyed in partition to the legal 
representatives of said Mullanphy ; that Mrs. Biddle devised 
to the plaintiff, Louis G. Picot, an undivided one-third of 
her interest in said lots in trust for certain purposes ; that, 
after the making of the contract in 1822, Strother entered 





(b) By this the following described tracts were conveyed to John O’Fallon 
and John Mullanphy in trust for the St. Louis Marine Railway Company : 
‘* All that tract or parcel of land granted to Pierre Chouteau in October, 1799, 
by Carlos Dehault Delassus, Spanish commandant, beginning at Roy’s line, 
running north to Labeaume’s south line, and extending from the river to the 
common field lots west, except that heretofere conveyed by the said Pierre 
Chouteau according to his several contracts, to be limited and and fixed by the 
intention of the parties at the period of contracting, and also with a reserva- 
tion of a parcel of the said land contracted to be sold by the said George F. 
Strother to Martin Thomas, as surveyed as follows, &c. [Here follows a de- 
scription of a tract of about six acres, located south of Labeaume’s ditch.] 
Also another tract of land containing four arpens, running on the river, and 
four arpens back, making sixteen arpens, lying between the north line of the 
first above described tract of land and the southern boundary line of the tract 
of land sold by Joseph Brazeau to Louis Labeaume, and being part of the 
same tracts, pieces and parcels of land which the said George F. Strother pur- 
chased from Pierre Chouteau and Bridget his wife, by deed bearing date June 
Ist, 1826,” &c. 
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into the possession of the said thirty arpens, therein described, 
and paid taxes, and continued to exercise exclusive acts of 
ownership until he conveyed the same as above mentioned ; 
that after said conveyance the said company entered into the 
possession of said premises, made improvements thereon, 
paid all the taxes, and exercised the exclusive right of own- 
ership until the same was divided among the stockholders as 
above stated ; that in about the year 1836, on an examination 
of the title to said premises, or some portion thereof, it was 
discovered by the parties then interested that there was a 
deed on record from Pierre Chouteau to his son, Auguste P. 
Chouteau, which bore date and was recorded in the year 
1818, and conveyed the same premises sold and conveyed to 
Strother (c); but the same, never having been set up or 
claimed as a conveyance, was probably never delivered, or, if 
it had been, was cancelled; that after this deed became known 
to the parties in interest they applied to the said Pierre Chou- 
teau to have the matter corrected, so that the records would 





(c) This deed, dated and recorded September 22, 1818, described the prem- 
ises conveyed as follows: ‘A piece of land lying and situated at the place 
called ‘la grange de terre,” in the said county of St. Louis, and to the north 
and near to the said town of St. Louis; which piece of land contains twenty 
arpens in superficies, and is bounded on the south by the land which we 
have sold to William C. Carr, east by the river Mississippi, west by the lots 
of forty arpens, and north by the land which I, the aforesaid Pierre Chou- 
teau, have acquired of Joseph Brazeau, and the ditch of the land heretofore 
belonging to Louis Labeaume ; and in which twenty arpens and more, if it is 
to be found, is comprised all the mound called the ‘ grange de terre.’ Which 
piece heretofore sold, being the most northern part, and the residue of the con- 
cession, which has been granted to me by Mr. Charles Dehault Delassus, for- 
merly lieutenant governor of the former Upper Louisiana, now Missouri ter- 
ritory, the 16th October, 1799, and surveyed by Antoine Soulard, surveyor 
under the Spanish government, the 10th March, 1803—as will appear from 
the record of the said concession, plan and certificate of survey, registered 
in the office of the recorder of titles and lands for the said territory Missouri, 
book C, pages 378, 379—that the said Auguste P. Chouteau, his heirs or 
assigns, may enjoy, do, and dispose of the aforesaid land as a thing to him 
being and belonging, with all the rights and privileges which thereto belong, 
or which may thereto belong, promising to warrant and preserve it from all 
claims, gifts; debts, ‘dowries, mortgages, and of all other encumbrances gene- 
rally whatsoever. In faith whereof, we have signed, sealed,” &c. 
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exhibit a fair and regular title to the said thirty arpens of 
land; that said P. Chouteau being a man of large estate and 
of reputed probity, no examination had been made prior to 
said discovery to see if he had conveyed.the same land in- 
tended to be conveyed to said Strother; but it was under- 
stood, as well at the time of the contract with Strother as the 
deed to him, that the residue except said thirty arpens had 
been conveyed to the several persons whose deeds were at the 
time well known to the parties to the deed to Strother, and 
the remainder was the part intended tobe sold and conveyed 
to Strother, and was the part the parties had in view at the 
time of contracting; that said Pierre Chouteau being old 
and somewhat infirm, his son Pierre Choutean, jr., was also 
applied to in relation to said deed to A. P. Chouteau, and it 
was concluded to procure a release or quit-claim from said 
A. P. Chouteau to his father, which it was understood was 
to vest the title to said thirty arpens in the grantees of said 
Strother and the persons claiming; that on application to 
said Auguste P. Chouteau, he, for the purpose of confirming 
said title to said Strother and the persons holding under 
him, and for no other or different purpose, and without any 
other than a nominal consideration, released and quitclaimed 
to his father the premises so appearing of record to have been 
conveyed to him in 1818, which deed of conveyance bears 
date March 15, 1838 ; that the object of said reconveyance 
was to perfect said title and remove what appeared to be a 
defect therein ; that no claim was ever made by Auguste P. 
Chouteau under the deed of 1816, no possession claimed by 
him, and no acts of ownership exercised ; that from 1818 to 
his death in 1839 said Auguste P. Chouteau was married 
and his family resided in St. Louis, though his business re- 
quired him to be absent from St. Louis a large portion o1 
the time; that he was frequently in St. Louis, and must have 
known and observed the possession and improvements of 
those claiming under Strother, and no claim was ever made 
by him in his lifetime to said land, nor was any claim set up 
or pretended by his father until some years after the death of 
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said Auguste ; that said Pierre Chouteau, during his lifetime, 
resided in and near St. Louis and pointed out the land con- 
veyed to Strother as belonging to him, Strother, and knew of 
the possession and improvement by the vendees of Strother 
and those claiming under them, and made no claim nor as- 
serted any until, on or about November 21, 1845, he conveyed 
the same to Louis V. Bogy, &c. The petition proceeds to 
allege notice on the part of defendants of the equity of plain- 
tiff. The plaintiff prayed the court by a decree to compel 
the defendants to release to him. 

Evidence was adduced to show among other things that the 
location of the northern line of the tract conveyed by Pierre 
Chouteau to William C. Carr was in dispute; that about the 
time of the execution of the deed of P. Chouteau to Strother 
in 1826, at the request of Strother, a survey was made by 
Réné Paul of the various tracts previously conveyed by Chou- 
teau to Lewis, Bates, Lisa and Carr, and of the residue of the 
Spanish concession of Chouteau ; that Chouteau was present 
at this survey and pointed out and located the northern line 
of Carr; that at the request of Martin Thomas, one of the 
vendees of Strother, another survey was made and the north- 
ern line of Carr again located by said Chouteau; that said 
Pierre Chouteau pointed out the land north of said line as 
that which he had granted to Strother, and repeatedly de- 
elared that he had sold the same to Strother. Evidence was 
also given showing that the vendees of Strother (the St. 
Louis Marine Railway Company and its vendees) had entered 
into possession and made improvements upon said tract ; that 
those claiming under the Strother title had made numerous 
sales; transfers, and exchanges of many parts of the Marine 
Railway tract. It appeared that though the family of Au- 
guste P. Chouteau resided in St. Louis, he was rarely there, 
being an Indian trader among the Osages. There was also 
evidence tending to show that the contract of 1822 between 
Strother and Chouteau had, been cancelled and abandoned. 

The court found the facts as follows: “On the 28th of Sep- 
tember; 1822, Pierre Chouteau was not seized of the land 
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lying north*of Carr’s north line, east of the east line of the St. 
Louis common fields, south of the south line or ditch of La- 
beaume, and west of the Mississippi river, nor of any part 
thereof, as charged in the petition; nor was he so seized at 
any time after September, 1818, and prior to March 15, 1838. 
The deed from said Pierre and wife to George F. Strother, 
dated June Ist, 1826, was not executed, nor intended to be, 
either in whole or in part performance of the alleged contract 
of the 28th of September, 1822, referred to in the petition ; 
said contract was duly signed by the parties, and Strother 
made payments on account thereof as alleged in the petition, 
but he never paid the whole consideration called for by said 
contract, nor did said Pierre ever perform said contract on 
his part. Said contract was abandoned and rescinded by the 
parties thereto prior to 1826, and was not valid or subsist- 
ing on the Ist of June, 1826. Said deed of June 1, 1826, 
was not intended by said Pierre to convey to said Strother a 
fee simple absolute title to said tract of land above described 
nor to any part thereof; nor did said Strother understand it 
to be so intended ; nor did said Pierre intend by said deed to 
convey any other or greater interest in said tract described 
in said deed, or in any part thereof, than said Pierre at the 
time had therein; nor did said Strother understand the deed 
otherwise. Both said Pierre and said Strother, on the first 
of June, 1826, knew of the existence and recording of the 
deed of September 22d, 1818, from said Pierre and wife to 
Auguste P. Chouteau ; and said Pierre made no representa- 
tions, prior to or at the time of the execution of said deed of 
June Ist, 1826, by which said Strother was misled, or on 
which Strother relied, nor any representations whatsoever to 
the effect that said Pierre was still the owner of, or had a 
right to convey, in fee simple absolute, said tract of land de- 
scribed in the deed from said Pierre to said Auguste. Nor 
is there satisfactory proof that said Pierre at any time there- 
after made any representations to said Strother, or any of his 
assigns, with reference to the title of said tract last mentioned, 
by which either said Strother or ‘any of his said assigns was 
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misled to his injury, or induced to purchase or improve any 
portion of said land. Said Strother and wife did convey to 
the trustees of the Marine Railway Company, and to Thomas 
and Coon, as alleged in the petition; and the grantees of 
Strother took possession of, and actually occupied and im- 
proved portions of said tract from 1830 to 1845, claiming title 
to the whole under Strother. During the whole of that time 
said Pierre resided in and near St. Louis, and frequently 
passed by said tract ; and Auguste was a trader in the Indian 
country, but rarely visiting St. Louis, and then for brief 
periods only. The family of said Auguste resided all the time 
in St. Louis. The Marine Railway Company did, as alleged 
in the petition, make partition of the land (by it claimed as 
aforesaid) among its stockholders and their representatives, 
as averred in the petition. John Mullanphy, in his lifetime, 
was one of said stockholders. He died in 1833, leaving seven 
children, of whom Ann Biddle was one. The husband of 
Ann Biddle died in 1831. In 1846 Ann Biddle died, leaving 
a will as charged in the petition, by the terms of which one- 
third of her interest in the Marine Railway tract was devised 
to the plaintiff as stated in the petition. The lots described 
in the petition are included within the tract of land bounded 
south by Carr’s north line, west by the east line of the St. 
Louis common fields, north by Labeaume’s south ditch, and 
east by the Mississippi river, and are the lots conveyed by the 
Marine Railway Company, as alleged, to the representatives 
of said Mullanphy. The deed of March 15th, 1838, from said 
Auguste to said Pierre, was not made at the instance of 
Strother or of any of his assigns ; nor for the purpose of per- 
fecting their title to the land in question, nor for their bene- 
fit, nor for any of the purposes, nor at the instance of any of 
the persons, mentioned in the petition, nor for any other or 
different purpose than appears from the face of said deed. 
The various deeds and instruments of writing alleged in the 
petition to have been executed in 1845 and 1846, under 
which the defendants claim, were executed by the parties 
thereto. Whereupon the court declares that the plaintiff is 


























MARCH TERM, 1858. 





Picot v. Page. 





not entitled to the relief by him prayed for, nor to any other 
judgment or decree against the defendants, or any one of the 
defendants.” ' 

A motion for a review was filed in behalf of plaintiff, and 
overruled by the court. 


Picot and 8S. T. Glover, for plaintiff in error. 


I. The contract of 1822 was never abandoned. The par- 
ties thereto never relinquished so much of it as related to 
the land from Carr’s north line to Labeaume’s ditch. The 
deed of 1836 was drawn to convey this land, and would have 
done so but for the misrepresentation and mistake of the 
grantee which misled and deceived Strother. That agreement 
never has been performed. There is no evidence clearly show- 
ing its canceling. If cancelled, it was done in consideration 
of the deed of 1826. The money—$650—received on it was 
never returned. The deed of 1826 was supposed to convey 
the land to Carr’s north line. It did not. The agreement 
to convey, then, is unperformed and outstanding. Where 
there is a contract to sell land, as long as it remains exec- 
utory the vendor and vendee stand to each other in the rela- 
tion of trustee and cestui que trust, and neither is allowed 
to set. on foot any hostile proceeding against the other. If 
one procures an outstanding title, it enures to the benefit of 
the other. (10 B. Mon. 204; 28. & R.515; 2 Tuch. Com. 
454: 1 A. K. Marsh. 424; 2 Dana, 387; 1 Hill on Trustees, 
171; 1 Brock. 97; 1 Greenl. Ch. 254; Meigs, 181; 12 Pet. 
294; 8 Humph. 489; 6 Humph. 309; 14 S. & R. 298; 3 
Litt. 190 ; 5 Johns. Ch. 184;.5 Mon. 544.) In 1845 it was 
the duty of Pierre Chouteau still to convey. Chouteau could 
not withhold the interest acquired by him in 1838 without a 
violation of a plain principle of equity. He should be held 
to make his representations good. He should have corrected 
the mistake made by him and Strother. 

II. The facts proved constitute an estoppel in pais. Chou- 
teau did by his silence, by his representations, by his acts, 
and by every means of which he was capable, induce, prompt 
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and stimulate Strother, and those claiming under him, to 
buy, occupy, improve and sell the property in dispute. This 
he did in 1822; also down to 1845, while the property was 
his own after 1838. In-1841 he tells Anderson, “ your title 
is good; there is no doubt of the goodness of your title.” 
From 1838 to 1845 he suffers the improvements and sales to 
goon. Was not here a violation of the principles of equity ? 
(5 John. Ch. 184; 18 Conn. 138; 17 Conn. 346: 17 Penn. 
211; 8 Gill, 239; 3 Hill, 219; 5 Mon. 544; 18 Miss. 482; 
4 Watts & S. 323; 4 Watts, 192; 2 Ala. 113.) Estoppels 
in pais operate on after-acquired titles. (5 Harr. 211.) The 
evidence is overwhelming to prove that it was the intent of 
the parties by the deed of 1826 to convey the land immedi- 
ately north of Carr. The sale by Chouteau in 1822 shows 
that he supposed he owned the said tract. A. P. Chouteau 
never set up any claim to the land conveyed by the deed of 
1818. He relinquished to P. Chouteau in 1838 for one dol- 
lar. (See further 1 Eq. Cas. Abr. 355, 357; Fonb. Eq. 164, 
202; 2 Verm. 370; id. 150; 1 Ves. sr. 95; 2 Atk. 49, 83; 
Bunb. 53; 9 Mood. 37; 6T. R. 544; 8 Shepl. 180; 1 John. 
Ch. 345; 6 id. 166; 16 Maine, 146; 1 Vern. 136 ; 5 Johns. 
Ch. 184; 3 Paige, 546; 12 Wend. 57,130; 16 Wend. 285; 6 
N. H. 107; 5 Yerg. 18; 1 Black. 363; 1 Br. Ch. 543; 
Cooper’s cas. 308; 3.Cranch, 281; 2 Bibb, 449, 270; 1 
Conn. & Law. 417; 15 Mo. 365; 21 Mo. 336; 2 Sto. Eq. 
456; Bogy v. Shoab, 13 Mo. 381; 1 Cha. Cas. 274; 2 Cha. 
Cas. 212; 2 Verm. 211; 10 Co. 97; Co. Litt. 385 b, 45, 
47; T Green, 96; 3 Metc. 121; 1 Fairf. 309; 12 Johns. 
201; 13 Johns. 316; 1 Johns. Cas. 90; 7 Pet. 554; 30 
Maine, 541; 1 Zabr. 544; 5 Pike, 698; 14 Ark. 462.) 


B. A. Hill and Shepley, for defendants in error. 


I. There can not be a decree for the specific performance 
of the contract of December 22d, 1822. It has never been 
performed ; never set up for more than twenty years after its 
execution ; never recognized by either party ; and was found 
in 1845, mutilated, jn the hands of Strother’s administrator ; 
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and the mutilation has not been accounted for. There is no 
averment of the performance of this contract or of any offer 
to perform it;.there is no evidence of performance. If a 
vendor has no title when he agrees to convey, the vendee 
may recover back the purchase money, but he can not claim 
to have a specific performance of the contract. (10 Ves. 
315; 6 Ves. 646; Rey. & Mo. 386; 3 Sim. 29: 1 Jac. & 
Walh. 421; 1 Mad. 1.) There is no evidence showing the 
contract in force in 1826; the court will not therefore decree 
a specific performance. (2 B. & B. 288; 1 id. 228; 6 Leigh, 
174; 6 Johns. Ch. 117, 225; 3 Cow. 445; 2 H. & McH. 
326; 4 id. 258; 1 Dess. 257; 2 Comst. 841; 7S. & M. 768; 
3 Sto. C. C. 278; 14 Pet. 77; 9 Ves. 234; 5 Ves. 845; 6 
Paige, 288; 4 id. 305.) To enable a court to enforce a 
specific performance, it must be enabled to decree a specific 
performance of every part of it. (2 Drew. & War. 343.) No 
such decree can be made in this case. There are not proper 
proper parties. 

II. The contract of 1822 can not be connected with the 
deed of 1826. If it could, the contract would be merged in 
the deed. (1 Raw. 377; 10 Watts, 427; 4 Harr. 39; 9S. 
& R.78; 8 W. &S.11; 3 Watts, 316; 1 Watts & S. 83; 7 
id. 201; 1 Penn. 208.) If the plaintiff claims that the deed 
of 1826 was intended to be an execution of the contract of 
1822, but failed through mistake, accident or fraud to show 
such intent, it should have been so averred in the petition ; 
and a reform should have been prayed for. There is no such 
case presented and no such prayer. The deed of 1826 must 
be construed by itself without any aid from the contract. 
The evidence of P. Chouteau’s declarations does not go back 
of 1826. There are no declarations shown in regard to the 
contract of 1822. The deed of 1826 does not convey any 
land before then conveyed by recorded deeds. It contains no 
warranty of title; does not convey a fee simple absolute. 
The deed of 1838 did not enure to the benefit of Stother’s 
assigns. (Bogy v. Shoab, 13 Mo. 379; 14 Ill. 306; 19 Verm. 
272; 14 Johns. 193; 5 Ala. 413; 13 Pick. 116; 12 id. 47; 
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3 Mete. 121; 4 Wend. 622; 20 Pick. 458; 24 id. 324; 29 
Maine, 185; 6 Cush. 34; 5 Cush. 56; 14 N. H. 326; 5 
Grat. 162; 3 McL. 78; 27 Maine, 361; 2 Kent, 99.) The 
deed of 1826 operated to pass to Chouteau the gore west of 
Carr. All the deeds of Pierre Chouteau—to Bates, Lewis, 
Carr and Lisa, and to A. P. Chouteau—are made part of the 
deed of 1826 by recital. 

III. Parol evidence is inadmissible to show that there was 
any trust raised by the two deeds of 1826 and 1888. (2S. 
& R. 515; 4 W. & 8.161; 7 Barr, 380; 2 Edw. Ch. 37; 6 
John. Ch. 111; 2 id. 415; 1 id. 342,°240; 9G. & Jo. 80; 
1 Ham. 321; 6 Paige, 448; 5 id. 114; 4 Dessau. 486; 3 id. 
149; 6 Conn. 285; 2 Gren. Ch. 357; 1 McCord, 18; 2 
Ala. 152; 5 Rand. 211; 10 Paige, 170; 6 id. 323; Cow. 
& Hill’s Notes, part 2, vol. 8, p. 1428.) 

IV. The sixteen arpens known as the Brazeau reservation 
were conveyed to Strother by the deed of 1826 as lying north 
of Labeaume’s ditch. It passed by the same description to 
the trustees of the Marine Railway Company by the deed of 
1830. The Marine Railway conveyed the same to John Ma- 
gwire in 1852. Magwire conveyed to Bogy. This Brazeau 
reservation and confirmation was located south of the ditch 
by the United States, so as to cover part of the premises 
sued for. The plaintiff has no title to this reservation, for 
the Marine Railway never acquired it as land lying south of 
Labeaume’s ditch. It is therefore immaterial whether the 
survey and patent for the reservation is conclusive or not. 





Scort, Judge, delivered the opinion of the court. 


This cause has been argued as though it was the case of 
Bogy v. Shoab, 18 Mo. 365, with the difference that the for- 
mer case was presented in the shape of an action at law, 
whilst the present suit is one in the nature of a proceeding in 
equity. We do not regard the matter in this light. We 
conceive that the title to a small portion only of the land 
involved in this controversy is. subject to the considerations, 
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legal or equitable, that are applicable to the determination of 
the suit between Bogy and Shoab & Collins. We consider 
that the title to only so much of the land in dispute as lies 
within the concession to Pierre Chouteau, as surveyed and 
patented to him by the United States, is to be determined by 
the considerations which have been presented by the plead- 
ings and arguments in this cause.. The land, the title to 
which was involved in the case of Bogy v. Shoab, was all 
within the concession and patent of Pierre Chouteau; and 
only the title of so much in this suit as is similarly situated 
can be regarded as subject to the considerations which ope- 
rate in determining the dispute between Bogy and Shoab, 
whether it is presented in a legal or equitable form. The 
title to the land not within the concession of P. Chouteau, as 
patented, must, in our opinion, be adjusted on principles en- 
tirely foreign to those which affect the case of Bogy v. Shoab, 
in whatever forum it may be discussed. It will thus be seen 
that this suit branches itself into two oe influenced by 
entirely different considérations. 

We will first examine that branch of the case which has 
been presented in the pleadings and arguments of counsel, 
premising that what will be said is intended as being only 
applicable to the title of so much of the land in dispute as is 
situated within the concession as patented and surveyed to 
P. Chouteau. The plaintiff has based his claim to a judg- 
ment on several grounds. It is maintained that this is a 
petition for the specific performance of the contract between 
George F. Strother and Pierre Chouteau, made on the 28th 
day of December, 1822; that although Chouteau was not the 
owner of the land at that date, yet, as he acquired a right to 
it subsequently, a court of equity will compel him; or those 
claiming under him with notice of the plaintiff’s equity, to 
convey that title in satisfaction of the agreement. Without 
going into the question whether the agreement is a subsisting 
instrument or not, we are of the opinion that the petition on 
its face negatives the idea that any one of its objects was a 
specific performance of the contract of 1822. It is averred 
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that by a deed. dated 1st June, 1826, Pierre Chouteau, in 
execution of said contract (meaning the contract of 1822) so 
far as the same was finally agreed to be executed, conveyed 
to Strother the tract of land, the subject of this suit ; that in 
executing said deed of 1826 it was the intention of the par- 
ties to carry into effect the said contract for the sale of the 
land, the subject ofthis suit. The petition further charges that 
the defendants refuse to release their title to the plaintiff, and 
as a justification thereof sometimes pretend that the deed of 
said Chouteau to said Strother is void, and, if not, does not 
and was not intended to convey the land in question ; where- 
as the plaintiff charges the contrary thereof to be the truth, 
and that the said deed is not void, but does, and was intended 
to, convey the land described in the original contract between 
the said Chouteau and Strother. It is further stated, “and 
they (meaning the defendants) sometimes pretend that the 
deed to the said Strother was not executed in pursuance: to 
said contract made in 1822; whereas the plaintiff charges 
the contrary to be the truth, and that the said deed was in- 
tended between the parties to convey the land included in 
said contract and of which Pierre Chouteau represented him- 
self to be the owner.” These extracts from the petition are 
amply sufficient to show that the. enforcement of the specific 
performance of the contract of 1822 never entered into the 
head of its framer. So far from it, they conclusively prove 
that for the purposes of this action the agreement of 1822 
has been subsequently executed by the deed of 1826. 

It is next maintained that the object of the bill is to obtain 
a, reformation of the deed of 1826; but as the petition alleges 
that the deed of 1826 was intended to convey and did convey 
to Strother the land in controversy, it could hardly have been 
framed with such -a view. 

The ground mostly relied on to entitle the plaintiff to the 
relief he seeks rests for support in the conduct of Pierre 
Chouteau, which it is alleged by a kind of equitable estop- 
pel prevents him, and those claiming under him being affected 
with notice, from asserting a title hostile to that claimed by 
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the assigns of Strother; that although Chouteau may not 
have had the title to the land at the date of the deed in 1826, 
yet as he subsequently acquired title thereto in 1838, it en- 
ured to the benefit of the assigns of Strother; that those 
taking from Chouteau his legal title acquired in 1838, being 
volunteers or affected with notice of the equity of Strother’s 
vendees, stand in no better situation than P. Chouteau him- 
self, and are compellable to convey their title to the plaintiff 
as he would have been ; that having purchased on the faith 
of Chouteau’s conduct and representations, he and those 
claiming under him are estopped from denying that the title 
subsequently acquired enured to the benefit of Strother’s 
assignees. 

Pierre Chouteau, by a deed dated September 22, 1818, con- 
veyed to A. P. Chouteau the most northern part and the 
residue of the concession which was granted to him by Charles 
Dehault Delassus, formerly. lieutenant governor, on the 16th 
day of October, 1799. This deed was duly recorded on the 
day of its date. By the deed of June, 1826, to which refer- 
ence has been made, Pierre Chouteau conveyed to G. F. 
Strother the same concession mentioned in the deed to A. P. 
Chouteau except that heretofore sold by the said Pierre 
Chouteau, and warranted the same free from the claim of 
himself and wife and their heirs and all persons claiming 
under them, except those who now have deeds recorded in 
the clerk’s office of St. Louis. We do not deem it necessary 
to go into a detail of the various facts. and circumstances in 
evidence relied on to show that P. Chouteau was estopped by 
principles of equity from asserting a title hostile to that of 
Strother, or that.would induce a court of chancery to compel 
him to convey the title subsequently acquired. It may be 
that the circumstances relied on would in some cases induce 
a court of equity to grant the relief sought by the plaintiff ; 
but it seems to us that there is an ingredient in this case 
which disarms a court of chancery of all authority to inter- 
fere in behalf of Strother or those claiming under him. That 
ingredient is gross negligence. When men are guilty of 
27—VOL. XXVI. 
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gross neglect ; when by shutting their eyes they fail to see 
that which will secure them from all deception, it is not the 
province of courts to relieve them from the consequences of 
such conduct. The very instrument under which Strother 
and his assigns claim, referred them to the records in order 
that they might know what land they obtained from P. 
Chouteau. Without that reference it could not be known 
what. Strother purchased. If that reference had been made, 
there would have been no occasion for this suit; for the re- 
cords would have disclosed the fact that the land claimed by 
Strother had long previously been sold to another. Here is 
the language of the deed: “ All that tract or parcel of land 
granted to. the said Pierre Chouteau in October, 1799, by 
Carlos Dehault Delassus, Spanish commandant, beginning at 
Roy’s line, running north to Labeaume’s south line, and ex- 
tending frony the river to 'the common fields west; it being 
intended hereby to convey to the said G. F. Strother, his 
heirs and assigns, all the land contained within the said con- 
cession except that heretofore sold by the said Pierre Chou- 
teau according to his said several contracts, to be limited by 
the metes and bounds limited and fixed by the intention of 
the said parties at the period of contracting ; and the said 
Pierre Chouteau and Bridget his wife do hereby warrant the 
same free from the elaim of themselves and their heirs, and 
all persons claiming under them, except those who now have 
deeds recorded in the clerk’s office according to the modifica- 
tion of said claims as aforesaid described.” It would thus 
seem that the deeds of record in relation to this tract were 
incorporated into and made as it were a part of the deed to 
Strother. Metes and bounds were to be ascertained in order 
to know the quantity of land conveyed. The deeds of re- 
cord would show what those metes and bounds were. There 
is ‘no charge of fraud against Pierre Chouteau. It is not 
pretended that any practices were ‘put in use- to induce 
Strother to forbear an examination of the records. The 
deed to A: P. Chouteau, having been made a long time be- 
fore, might have been forgotten by Pierre Chouteau. Not 
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knowing what he had formerly sold and unwilling to trust to 
his memory, he referred Strother to the record ; and-in effect 
said: “That only is sold to you which the records do not 
show has been heretofore sold; that alone I warrant to you.” 
One who would take a deed like this and afterwards complain 
of his ignorance of a prior recorded conveyance would fur- 
nish an ‘instance of willful blindness—one in which the eyes 
were willfully closed in order to shut: out the light—a for- 
bearance to search the records for fear that they would im- 
part notice. é 

‘The principle that courts of equity will not relieve in cases 
where the party applying for assistance has been guilty of 
gross négligence is well established and sustained by a great 
weight of authority. Sugden says, in all cases where a pur- 
chaser can not make out a title but by a deed which leads 
him to another fact, whether by description of the parties, re- 
cital, or otherwise, he will be deemed cognizant theteof; for 
it was crassa negligentia that he sought not after it ; and, for 
the same reason, if a purchaser has notice of a deed, he is 
bound by all its contents. (2 Sugden, V. & P. 445.) In the 
case of Neesom v. Clarkson, 2 Hare, 173, the court says that 
“every purchaser is presumed-to have investigated and 
known his vendor’s title ; and if nothing more were proved 
in this case than the mere fact that the purchaser took a con- 
veyance in 1817, and upon inspecting the title which was as- 
sumed to be conveyed to him it appeared that it was one which 
in truth gave no title to the vendor, the court would consider 
the onus thrown on the purchaser to show why he had not in- 
quired into that title with a view to his protection. It ap- 
pears to me indispensably necessary that-such should be the 
law of this court, for otherwise a purchaser might take a title, 
shutting his eyes to a defect in it, and then, on the ground of 
absence of actual knowledge, require this court to pronounce 
a judgment in his favor against the right of the party justly 
entitled to the estate, when nothing but willful blindness or 
culpable negligence could have prevented him from knowing 
the real state of the title.” 
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The principle involved in this case before us is analogous 
to the doctrine above stated. We have not considered the 
effect of notice resulting from a deed duly registered. We 
donot deem it necessary. This is a much stronger case, as 
we regard the records incorporated as it were in the deed ; 
and it was culpable negligence to rely on any other source 
for information. Nor do we consider how far the defence, 
resting on the fact that the defendants were purchasers for 
a valuable consideration without notice, could avail in this 
case. The fact that defendants claimed under a deed which 
conveyed to them the title of Strother, and afterwards pur- 
chased that derived from A. P. Chouteau for the sum of 
$18,000, is evidence of the bona fides of their conduct, except 
against these who held such a relation to. them in regard to 
a common title as prévented them from purchasing for their 
own benefit an adverse title. , 

In the examination of the other branch of this case, which 
relates to the land which lies beyond the limits of the conces- 
sion granted to Pierre Chouteau by lieutenant governor 
Delassus, as surveyed and patented by the United States, it 
will be necessary to ascertain whether the deed from Pierre 
to A.:P, Chouteau “conveyed any other land than that which 
was embraced within the limits of the said concession as de- 
fined by the United States survey. The following are the 
words descriptive ofthe premises conveyed by the deed of 
Pierre to A; P.Chouteau: “ A piece.of land lying and situa- 
ted at the place called ‘La Grange de Terre,’ in the said 
county of St. Louis, and to the north and near to the said 
town of St. Louis; which piece of land.contains twenty 
arpens ‘in superficies, and is bounded on the south by the 
land which we have sold to William C. Carr, east by the 
river Mississippi, west by the lots of forty arpens, and north 
by the land which I, the aforesaid Pierre Chouteau, have 
acquired of Joseph Brazeau and the ditch of the land here- 
tofore belonging to Louis Labeaume, and in which twenty 
arpens and more, if.it is to be found, is comprised all the 
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fore sold being the most northern part and the residue of the 
concession which has been granted to me by Mr. Charles De- 
hault Delassus, formerly lieutenant governor of the Upper 
Louisiana, now Missouri territory, the 16th October, 1799, 
and surveyed by Antoine Soulard, surveyor under the Span- 
ish government, thé 10th March, 1803; as will appear from 
the record of said concession, plan and certificate of sur- 
vey, registered in the office of recorder of titles and lands 
for the said territory Missouri, book C, pages 378, 379.” 
That we may the better understand this matter, it should 
be stated that the survey of A. Soulard, to which the above 
reference is made, was executed under the Spanish govern- 
ment; and the concession as surveyed by him extended to 
the ditch of the land formerly owned by Louis Labeaume. 
Pierre Chouteau also was the owner of a ‘small tract of land 
of sixteen arpens, which he purchased from Joseph Brazeau ; 
and it has been a matter of dispute whether this tract was 
situate north or south of the ditch. If one conveys to 
another a tract of land by the description of a concession as 
it is understood among us, it is the received opinion that the 
description will only pass the title to whatever land the off- 
cers of the United States government may designate by a 
survey made upon the confirmation of the concession or 
grant, without regard to the survey of the grant as made by 
the officers of the Spanish government. If the entire con- 
cession is conveyed, the quantity surveyed in satisfaction of 
the concession will pass to the grantee, whether it be more or 
less than was in the contemplation of the parties at the time 
of the sale. This principle is recognized in the case of Bog 
v. Shoab. For reasons, however, which will hereafter be 
stated, we do not consider this a matter of much importance 
in this case. We do not wish, however, to be understood as 
maintaining that if a party has other lands adjoining his eon- 
cession he may not by apt words convey those lands along 
with it. In the construction of the informal parts of deeds 
we deny the authority of any rules which determine the 
force of words from their situation or position in a sentence. 
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When a thing is intended to be conveyed, we must regard 
the entire description in order to ascertain what it is. Words 
can neither be written or spoken at once, yet the mind com- 
prehends them all, and, when expressed, the sense of the 
whole is to be gathered without regard to thé order in which 
they stand. The precise truth of all the enumerated cir- 
cumstances is not required in order to ascertain the identity 
of the thing granted ; but in such cases the rule is, ex mul- 
tidudine signorum colligitur identitas vera. It will not be 
maintained that the deed is void for the uncertainty of the 
description of the premises. The true interpretation of every 
instrument is that which will make it speak the intention of 
the party at the time it is made ; and when any doubt arises 
upon the true sense and meaning of the words themselves, or 
any difficulty as to their application under the surrounding 
circumstances, the sense and meaning of the language may 
be investigated and ascertained by evidence de hors the in- 
strument itself. 

If we consider the first part of the description of the land 
conveyed, it is evident that it was not intended to sell the 
Brazeau tract ; inasmuch as the land sold is bounded on the 
north by land Chouteau had acquired of Brazeau. Chou- 
teau then owning no other land south-of the Brazeau tract 
than the concession, that was all he could convey. It may 
be said that the other northern boundary in the description— 
“the ditch of the land heretofore belonging to Louis La- 
beaume”’—shows that he intended to sell all that he owned 
up to the-ditch, and that he was mistaken as to the true loca- 
tion of the Brazeau tract. But there is evidence showing 
that Chouteau' may well have believed that his concession 
extended to the Labeaume ditch. We have seen that, by a 
survey of it executed under the Spanish government, it was 
made to extend to that ditch. Besides, as he expressly 
bounds the grant by the Brazeau tract on the north, it is 
clear that he did not intend to embrace that tract, and we can 
not override this plain indication of intent by supposing he 
was laboring under a mistake, especially as there is evidence 
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that he might have supposed that he could alien all,the land 
mentioned in the deed without including the Brazeau tract. 

We do not overlook the fact that at the date of this deed the 
United States survey of the concession had been executed. 
When we refer to the subsequent clause of the description, as 
that was added to make certain the purpose of the deed, this 
matter is manifest. It is a rule of interpretation that verba 
posteriora addita propter certitudinem ad priora que indigent 
certitudine sunt referenda. After there had been a descrip- 
tion of the land conveyed, and that description not deemed 
sufficiently definite and certain, another is added: to make 
plain the subject matter of the grant. Reference must be 
made to a subsequent clause in order to explain a previous 
clause of which the meaning is doubtful. Applying to this 
last clause of the deed the rule that veritas nominis tollit 
errorem demonstrationis, and the land granted is clearly de- 
scribed. This shows the thing intended to be conveyed, and 
when that is ascertained any error of demonstration will not 
affect it. It shows that the concession was only intended to 
be sold ; and, although the concession may not be as exten- 
sive as the grantor supposed, we can not make it include land 
to which he had no title, or which it is clear he did not in- 
tend to convey. Although the United States survey of the 
concession had been made at the date of the deed, yet the 
language of the deed shows that the grantor had in his mind 
the concession as it existed under the Spanish government. 
As the concession as surveyed under that government ex- 
tended to the ditch, nothing was more natural than that he 
should give it that boundary. If the intent of the maker of 
a deed is to govern in its construction, then it is plain upon 
the face of the instrument that the Brazeau tract did not pass 
by the deed to A. P. Chouteau. The maxims of interpreta- 
tion have been referred to, not that they were necessary to 
ascertain the intent of the deed, but to show that the intent 
declared is in harmony with all those rules. There is noth- 
ing in the circumstances of this case which should in the 
least induce a court, even if it were allowable to do so, to 
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give a more liberal construction to this deed than is required 
by the rules and principles of law. 

The deed then to A. P. Chouteau not including the Bra- 
zeau tract, it remains to be determined what effect that fact 
has on the rights of the parties to this controversy. This is 
a branch of the subject which is not presented to the court by 
the record and pleadings; nor have any suggestions in re- 
ference to it been made by the counsel who argued the cause. 
Under the circumstances, therefore, it is with diffidence that 
we enter upon.this part of the case, and will rather state some 
general principles, which may have some application in the 
future progress of this cause should the facts turn out as we 
suppose. It appears that the land, the subject of this con- 
troversy, was once owned by the St. Louis Marine Railway 
Company.. Under the authority of the acts of the general 
assembly entitled, respectively, “An act to repeal the charter 
of the St. Louis Marine Railway Company,” approved Jan- 
uary 25th, 1837, and February 15, 1841, the company, in 
March, 1841, took. steps towards carrying these acts into 
effect. Being authorized to make partition among them- 
selves of the land belonging to the company, among other 
resolutions in relation to the subject they passed the follow- 
ing: “ That.in making this division the stockholders agree 
that the title of the property is equally good ; and if the title 
of any part thereof. proves to be inferior to that of the resi- 
due, the owner of that part shall be indemnified by the other 
stockholders so as to preserve the fairness and justness of this 
partition ; and all the stockholders shall bear their rateable 
proportions, according to the number of their respective 
shares, in all cests and expenses of any litigation in defend- 
ing or perfecting the title of any portion of said tract.” It 
appears that deeds were afterwards made to those holding an 
interest in the lands of the company. 

Independently of the effect of this resolution, whatever it 
may be, it is a rule of law that a warranty is implied in every 
partition. It is.also a rule of equity that one standing in the 
relation of a joint tenant, tenant in common, joint devisee, &c., 
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can not purchase an outstanding adverse title for his own ben- 
efit, but that such title will enure to the advantage of all the 
joint owners, they bearing the expense and cost in proportion 
to their respective shares. In the case of Vanhorne v. Fonda, 
5 Johns. Ch. 406, Chancellor Kent says: ‘ I will not say that 
one tenant in common may not in any case purchase an out- 
standing title for his exclusive benefit ; but it is not consistent 
with good faith, nor with the duty which the connection of 
the parties as claimants of a common subject created, that one 
of them should be able, without the consent of the other, to 
buy in an outstanding title and appropriate the whele subject 
to himself, and thus undermine and oust his companion. It 
would be repugnant to a sense of refined and accurate jus- 
tice. It would be immoral, because it would be against the 
reciprocal obligation to do nothing to the prejudice of each 
other’s equal claim which the relationship of the parties as 
joint devisees created. Community of interest produces a 
community of duty ; and there is no real difference on the 
ground of policy and justice whether one cotenant brings up 
an outstanding encumbrance or an adverse title to disseize 
and expel his cotenant. It can not be tolerated when applied 
to a common subject on which the parties had equal concern 
and which created a mutual obligation to deal candidly and 
benevolently with each other, and to cause no harm to their 
joint interest.” In the case of Beauchamp v. Venable, 3 
Dana, 326, the court says: “ The reciprocal rights and duties 
of the parties might be further illustrated ; but we think it 
has been sufficiently shown that even if there had been no 
express warranty in the deed of partition, the parties, each 
of them, being under an implied warranty, would have been 
precluded from evicting the other by an adversary title; and 
the purchase by either party of such adverse title would, as 
well after partition as before, enure to the benefit of the 
other.” Without a reference to the case itself, the syllabus in 
Rector v. Waugh, 17 Mo. —, would seem inconsistent with 
what is said here with respect to an implied warranty in a 
partition between joint tenants and tenants in common. At 
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common law, joint tenants and tenants in common were not 
compellable to make partition. If a partition was made 
among them it would be voluntary, and the law would no 
more imply a warranty than in a conveyance between any 
other vendor and vendee. But where the partition was 
compelled, as between parceners, there the law implied a 
warranty, 

It has been said that the money paid by one cotenant would 
be a common burden on the joint owners. But if a sum was 
paid for an adverse title which was supposed to affect the 
whole of the common property, and it should turn out that 
the title to only part of the property was defective, the cost 
and expense of making good the title to that portion of the 
common estate which was defective would only be allowed. 
It would be hard to make a cotenant pay a part of the ex- 
pense which was unjustly incurred in endeavoring to under- 
mine him ; the case would be different if the money was paid 
with common consent. 

Jt will be seen that this case has been determined without 
affecting that of Bogy v. Shoab. The land involved in that 
suit similarly situated to that in the present controversy, is 
adjudged to remain in Bogy and those claiming under him. 
The land not embraced in the deed to A. P. Chouteau and 
outside the concession to Pierre Chouteau, as patented, is 
adjudged to be in Strother’s assignees. 

Under the circumstances, this case will be reversed and 
remanded, the appellant paying the costs in this court. In 
doing this, it is not intended to express the opinion that the 
plaintiff’s remedy is a petition in the nature of a bill in 
equity if he sees proper to go on with the suit. The cause 
is remanded that he may take his own course on the terms 
that may be imposed on him.* 





* A motion for a rehearing was made on behalf of respondents and overruled. 
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Bryan e¢ al., Defendants in Error, v. BRISBIN, INTERPLEADER, 
Plaintiff in Error. 


1. An assignment for the benefit of creditors executed in Minnesota and valid 
there, which makes preferences in favor of certain designated creditors, will 
not be enforced by the courts of this state in opposition to the claims of a 
creditor, resident here, who has attached the property previous to notice of 
the assignment. 

2. An assignment for the benefit of creditors will not be entirely invalidated 
by the fact that it contains a provision making preferences as among cred- 
itors; the title will pass to the trustee, but, by virtue of section 39 of 
the act concerning voluntary assignments (R. C. 1845, p. 210), the provision 
making preferences will be entirely disregarded. 


Error to St. Louis Court of Common Pleas. 


Plaintiffs, who reside in St. Louis, Missouri, sued Chamblin 
by attachment, and garnished several insurance companies in 
St. Louis, debtors to Chamblin. Prior to the commence- 
ment of the attachment suit, Chamblin made an assignment, 
dated February 4,-1857, valid by the laws of Minnesota, to 
John B. Brisbin, by which among other things he assigned to 
Brisbin the debts due him from said insurance companies. 
Said assignment makes preferences in favor of certain cred- 
itors. Up to the time of said attachment said companies had 
no notice of the said assignment. Chamblin and Brisbin 
reside at St. Paul, Minnesota. Brisbin interpleaded and 
claimed the fund attached. The cause was submitted to 
the court upon an agrecd statement of facts. The court 
rendered judgment against the interpleader. He brings the 
cause to this court by writ of error. 


Krum & Harding, for plaintiff in error. 


I. The assignment, being valid by the laws of Minnesota, 
will be held valid here. (Burrill on Assignments, 326.) It 
is also valid under our laws, although the provision against 
preferences, made by our statute, might require the assignee 
tg make a different disposition of the assets from that directed 
by the assignment. The assignment carried to the assignee 
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the debts due to the assignor by the garnishees in this case ; 
and the plaintiffs, being subsequent attaching creditors, can 
not hold the same against the rights of the interpleader. 
(See Burrill on Assignments, 340 et seg. ; 4 Zabr. 162; Sto. 
Confl. of Laws, § 396.) . 

Shepley, for defendants in error. ) 

{. The assignment is contrary to the policy of our laws. 
It makes preferences as between creditors. There is no con- 
trolling obligation upon our courts to postpone the claims of 
their own. citizens to those of foreign creditors, especially 
when those of foreign creditors arise only under an instru- 
ment containing provisions contrary to the policy of our 
own laws. It is admitted on all hands to be a pure question 
of comity. (See Sto. on Confl. of L.; Burrill on Ass. 337.) 
As it is a pure question of comity, there is no propriety in 
allowing foreign creditors to obtain funds within our juris- 
diction under an instrument contrary to the policy of our 
laws, and which if made here could not have that operation 
to the prejudice of our own citizens. We have decided 
this question already, by holding, as we repeatedly have 
done, that, where there is property of a decedent in this 
state, but whose domicil is in another state, his property here 
must be held to be administered on here and to respond to 
the claims of our own citizens. What is comity after all ? 
It does not in its literal signification, and it ought not in 
effect, go further than to put the citizens of. other states on 
on an equal footing with our own. The effect of allowing 
the interpleader to recover here would be to make a discrim- 
ination against our own citizens. (See Brown v. Knox, 6 
Mo. 306 ; Mayberry v. Pollard, 1 Harr. 349; Fox v. Adams, 
5 Greenl. 345; 15 Pick. 11, 18; 1 Gray, 243; 10 N. H. 
265; 5 N. H. 9; 1 Greenl. 326; 13 Mass. 146; 4 Zabr. 
162.) The assignment being purely voluntary and no notice 
of it having been given to the garnishees before they were 
summoned in this suit, they will be held. (Fox v. Adams, 5 
Greenl. 345.) 
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Napton, Judge, delivered the opinion of the court. 


The assignment in Minnesota, referred to in the agreed 
case, classified the creditors of the assignor, and directed the 
debts specified in the first class to be entirely paid in prefer- 
ence to any debt named in the second. Under such an as- 
signment here the title would pass, but the provision for 
preferences would be totally disregarded. As the manage- 
ment of the funds under the assignment in Minnesota is en- 
tirely beyond the reach of our courts, it is plain that it must 
be regarded as practically in conflict with our laws. We are 
then asked to enforce an assignment, which could not be 
made and enforced if made in this state as it must and will 
be by the laws of Minnesota, in opposition to the claims of a 
creditor, resident here, who has attached the property pre- 
vious to any notice of such assignment. 

It is not understood that comity requires a court to enforce 
a contract valid according to the laws of the place where the 
contract is made, if such enforcement would be attended 
with manifest injustice to the claims of citizens of the country 
where. the property is located and where the claim is asserted. 
Justice must not be sacrificed to courtesy. (Sto. Confl. of 
Laws, § 388 and cases cited.) It is very obvious that if we 
hold the assignment to prevail over the attachment, we make 
a discrimination against our own citizens. We do not merely 
put the citizens of Minnesota on a footing with our own in re- 
lation to property located here, but allow them to transfer the 
title by means which would be entirely ineffectual to accom- 
plish such purpose here. There is no principle of comity 
which requires us to go so far as this. (Brown v. Knox & 
Bogy, 6 Mo. 306.) 

The judgment of the common pleas is affirmed ; the other 
judges concurring. 
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Wacker, Plaintiff in Error, v. Wacker et al., Defendants 
in Error. 


1. An alien residing in a foreign country can not take land by descent in this 
state. 


Error to St. Louis Land Court. 
A. J. P: Garesché, for plaintiff in error. 
RICHARDSON, Judge, delivered the opinion of the court. 


The petition in this case is for the partition of a lot in St. 
Louis, which belonged to Francois Nicolas Matthieu, who died 
in 1853. The parties claim title by inheritance; and all of 
them are not only aliens but nonresidents of the United 
States. The land court dismissed the petition; and the 
only question is whether an alien residing in a foreign coun- 
try can take land in this state by descent. 

By the common law an alien can not acquire real property 
by descent, for he has noinheritable blood. (2 Black. Com. 
249; 2 Kent Com. 54.) Our statute (R. C. 1845, p. —,) 
declares that “ all aliens, residing in the United States, who 
shall have made a declaration of their intention to become 
citizens of the United States by taking the oath required by 
law, and all aliens residents in this state, shall be capable of 
acquiring real estate in this state by descent,” &c.; but it 
does not apply to these parties, for they have never resided 
in the United States. 

All the judges concurring, the judgment will be affirmed. 


—_+s00e+-— 


Yore e¢ al., Respondents, v. SteamBoat.C. BeaLer, Appellant. 


1. The act concerning boats and vessels (R. C. 1845, p. 180,) applies to boats 
and vessels owned in sister states as well as to those owned in Missouri. 

2. The act concerning boats and vessels (R. C. 1846, p. 180), in so far as it 
confers liens in cases, of collision occurring in navigating the waters of the 
state of Missouri, is not in conflict with the constitution of the United 

States. 
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Appeal from St. Louis Circuit Court. 


This was an action, under the act concerning boats and 
vessels (R. C. 1845, p. 180), by the owners of the steamboat 
“Grand Tower” against the steamboat “C. Bealer,’’ to re- 
cover the value of a barge and 850 sacks of salt lost by rea- 
son of a collision of said boat alleged to have been caused by 
the unskillful and negligent management of said steamboat 
“C. Bealer.”’ The alleged collision took place on the Mis- 
sissippi river. The defendant put in issue the material alle- 
gations of the petition, denying that. the collision occurred 
within the jurisdiction of this state, and setting up as a de- 
fence that the C. Bealer, at the time of the collision, and of 
her seizure in this suit, was a foreign vessel, owned and en- 
rolled at the port of Cincinnati, in the state of Ohio. At the 
trial it appeared that the C. Bealer was owned by Cornelius 
Bealer of Cincinnati, Ohio, W. S. Walker and W. Caswell, 
both of Newport, Kentucky ; also that she was enrolled and 
registered at the port of Cincinnati. 

The court refused the following instruction asked in behalf 
of defendant: “1. If the jury believe from the evidence that 
at the time of the collision no part of the steamboat “C. 
Bealer’’ was owned by any person or corporation residing or 
having a place of business in the state of Missouri, they will 
find for the defendant.” 

The jury found for plaintiffs. The refusal of the above 
instruction constitutes the error complained of. 


Rankin, for appellant. 


I. The court erred in refusing the first instruction. The 
boat and vessel act only applies to domestic vessels, that is, 
to those owned in Missouri. (See Ashbrook v. Golden Gate, 
1 Newb. 296 ; Barque Chusan, 2 Sto. 455.) 

II. The court had no jurisdiction of the cause; it is a 
cause of admiralty and maritime jurisdiction. (1 Conk. 
Adm’y, 32, 370; 3 Sto. on Const. 527, 530; Williamson v. 
Barrett, 18 How. 101, 283; Benedict, Admiralty, § 312; 2 
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Conkl. Adm’y, 450, rule 15 of Supreme Court of U. S.) 
The jurisdiction in cases of the character of that under con- 
sideration is exclusively vested in the federal courts; the 
state courts can not exercise jurisdiction. (1,Newb. R. 296, 
101, 448; 12 How. 443; id. 466; 5 id. 441.) The naviga- 
ble rivers of the United States are not the property of any 
state for the purpose of conferring jurisdiction in maritime 
eases. (1 Newb. 303; Benedict’s Adm’y, § 208.) 
Hudson & Thomas, for réspondents. 


Napton, Judge, delivered the opinion of the court. 


The only question in this case is, whether, under our 
statute concerning boats and vessels, the courts of this state 
have jurisdiction where the boat employed in navigating the 
waters of this state is owned, in whole or part, by citizens of 
other states or foreign countries. 

It is very clear that if the nonresidence of one or more 
owners of a steamboat divests the jurisdiction of our courts 
in such proceedings, the statute is an entire failure. The 
purpose of the law is defeated in the very cases where its 
provisions are most needed. The main object of the law is 
undoubtedly to give redress against the boat, without requir- 
ing the party aggrieved to look up the owners. Probably a 
large proportion of the boats, which navigate the waters 
within this state and upon her borders, are either in whole 
or part owned by citizens of other states; and to give a con- 
struction to our statute, which would oust the jurisdiction of 
the court upon the discovery of the fact that there was a non- 
resident owner, would virtually and substantially annul the 
law. But'we are not apprised of any provision in the federal 
constitution, or any principle of inter-state comity, which 
requires such a construction to be given to the law. Citizens 
of other states or of foreign countries, who bring or send 
their property within the jurisdiction of this state, have surely 
no ground of complaint, if that property is treated precisely 
as it would be if its owners resided here. They can not 
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claim exemptions which our own citizens are not allowed. 
No principle of comity requires a discrimination in their 
favor. 

We are aware that there have been some conflicting deci- 
sions made by this court in relation to the effect of sales 
under this law. It is manifest that if the sale is held to have 
the effect of sales in admiralty, as in some cases it has been, 
claims arising abroad ought to be adjudicated and allowed 
here. The subject has not been recently before this court, 
and the present case does not involve the question alluded 
to. ‘ But so far as the jurisdiction of our courts is concerned, 
the detisions have been uniform, and we see no reason for 
departing from them. re 

The other judges concurring, the judgment is affirmed. 


¢ 
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Tue State, Respondent, v. Kempr ef al., Appellants. 


1. The fact that three or more persons, acting in concert, should jointly beat 
and wound another, raises no presumption of law that they assembled with 
the intent, or that being assembled they agreed, mutually to assist one 
another to inflict such wounds, within the meaning of the third section of 
the St. Louis riot act. (Sess. Acts, 1855, p. 455.) 


Appeal from St. Louis Criminal Court. 


The second instruction, referred to in this opinion of the 
court, is as follows: “2. It is not necessary to a conviction 
that the jury should believe that there was an expressed in- 
tent or agreement to beat and wound Meyer as alleged; but 
if the jury believe that the defendants, with one or more 
others, acted in concert and jointly inflicted the wounds on 
Meyer as alleged, or that one of the above named defendants 
inflicted said wounds, and that the other defendant, with one 
or more others, were then present aiding and abetting and 
countenancing the one inflicting such wounds, then in such 
case the law presumes that they assembled with the intent, 
28—VOL. XXVI. 
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or having assembled did agree, mutually to assist one another 
to inflict such wounds, and so you should find.” 


Harnett, for appellant. 
Mauro, (circuit attorney,) for the State. 


RICHARDSON, Judge, delivered the opinion of the court. 


This indictment is framed under the act, specially applica- 
ble to St. Louis county, to prevent riots and breaches of the 
peace, (Sess. Acts, 1855, p. 455,) the third section of which 
is not materially different from the 6th section of the general 
law (R. C. 1855, p. 618), except as to the degree of punish- 
ment. To constitute a riot under the third section of the 
local act, it is necessary that at least three persons shall as- 
semble together with the intent, or being assembled shall 
agree, mutually to assist one another, to do any unlawful 
act, with force or violence, against the person or property of 
another, or against the peace, or to the terror of the people, 
and shall proceed to carry out their purpose, or do any un- 
lawful act, in furtherance thereof, in a violent, unlawful or — 
tumultous manner, to the terror or disturbance of peaceable 
citizens. If any number of persons meet together on a law- 
ful occasion and on a sudden quarrel engage in a fight, they 
are not guilty of a riot, but of a sudden affray only; (1 
Hawk. P. C. 541; 1 Russ. on Cr. 268;) and to constitute a 
riot the common intent ofeat least three persons to do any 
unlawful act must exist, either at the time of their assem- 
bling, or be formed with the agreement of mutual assistance 
after they have assembled. It is of course not necessary to 
prove any formal or express agreement or intent; but it 
may be inferred from circumstances, and is a question of fact 
for the jury. But the bare fact that three or more persons 
in a violent manner beat. another does not raise the pre- 
sumption of law that they assembled with that intent, or, after 
being assembled, agreed mutually to assist one another in 
executing such a purpose ; for if the law from such conduct 


‘deduced the inference, either as a conclusive or disputable 
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presumption, that the intent existed which is a necessary in- 
gredient in a riot, there would be no distinction between 
riots and affrays. The second instruction was therefore im- 
properly given; and the judgment will be reversed and the 
cause remanded ; the other judges concur. 


THE State, Respondent, v. Houser, Appellant. 


1. State v. McO’Blenis, 24 Mo. 402, affirmed. 

2. A deposition of a witness, taken upon the preliminary examination before 
a committing magistrate, in the presence of the accused, is not admissible 
in evidence on the trial upon proof that the witness is beyond the jurisdic- 
tion of the court. 

3. If, however, the absence of the witness at the trial is procured by the de- 
fendant, the deposition would be admissible in evidence. 


Appeal from St. Louis Criminal Court. 


Stephen H. Houser was indicted in Gasconade county for 
the murder of William D. Farris. The cause was removed 
by change of venue to the St. Louis criminal court. At the 
trial, at the May term, 1857, the deposition of one Mary 
Henson, taken before the examining magistrate, was read in 
evidence against the defendant. It appeared that at the time 
of the homicide—July, 1853—said Mary Henson resided in 
Gasconade county; that when the venue was changed she 
was recognized to appear in the St. Louis criminal court ; 
that she did appear in the court at the November term, 1856 ; 
and was again. recognized to appear at the January term, 
1857. At that term the cause was continued by the State 
on account of her absence. It appeared that said Mary 
Henson resided in Gasconade county from the date of the 
homicide until the fall of 1856; that about the date of her 
attendance in St. Louis at the November term, 1856, of the 
St. Louis criminal court, she disappeared and has not been 
since heard of. It also appeared that various subpeenas, 
directed to said Mary Henson, had issued from the St. Louis 
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criminal court and had been returned “not found” by the 
sheriff of Gasconade county and the marshal of St. Louis 
county. 

The deposition was admitted and read. The defendant 
was convicted of murder in the first degree and was sen- 
tenced to be hung. 


U. Wright, for appellant, contended (among other things) 
. that the introduction of the deposition of Mary Henson 
against the accused was a grave and manifest violation of the 
bill of rights, and cited 2 Jones (Folio) 53; 6 Howell’s 
State Trials, 771 ; 2 Russ. on Cr. 888; 8 Carr. & P. 167; 6 
Cow. 163; 5 Rand. 701; 14 Mass. 237. 


Mauro, (circuit attorney,) for the State. 


I. The deposition of Mary Henson was admissible. The 
constitution does not interfere with the admission of such 
testimony. (State v. McO’Blenis, 24 Mo. 402.) The ac- 
cused then met the witness face to face. The examination 
was competent to be read in evidence under some circum- 
stances, and its admissibility is dependent entirely upon the 
rules of evidence. The State made every exertion in its 
power to secure the attendance of the witness. It could not 
possibly do, more. If the witness were in fact dead she could 
not have been further beyond the. power of the State. This 
deposition was not only evidence but the best evidence. 
What difference would it have made if the death of Mary 
Henson had in point of fact been established, for she could 
not have been further beyond the control of the State, and 
her death would not in the least degree have improved the 
character of the testimony? Had this been a civil suit the 
deposition would have been admissible under the facts pre- 
sented. (1 Greenl. Ev. p. 217.) The rules of evidence in 
civil and in criminal cases are the same. (1 Greenl. Ev. 
p. 86; 1 Rose. C. Ev. 73; 2 Russ. on Cr. 588; U. S. v. 
Macomb, 5 McLean, —; 18 Pick. 437; 15 Ala. 753; Davis 
State, 17 Ala. 357 ; State v. Hooker, 17 Verm. 658; U. S. 
' y. Hood, 3 Wash. C. C. 444; Rex v. Watson, 2 Stark. 116; 
26 How. St. Tr. 876; U.S. v. Britton, 2 Mason, 464.) 
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Napton, Judge, delivered the opinion of the court. 


The principal question in this case is, whether the deposi- 
tion of a witness taken before the examining court can be 
used against the prisoner on his trial, it appearing that the 
witness is beyond the jurisdiction of the court. 

In the case of the State v. McO’Blenis, 24 Mo. 402, it was 
held, that where the witness was dead his deposition was ad- 
missible. The propriety of this decision has been questioned, 
and the subject has again been elaborately discussed with a 
view to its examination by this court as it is now constituted. 
This investigation by this court has been made, and it will be 
perhaps sufficient to say it has resulted in a conclusion to ad- 
here to the former opinion. Without undertaking to add any 
thing to the reasoning upon which the decision of the court 
was placed in the former opinion, I will merely advert to 
one or two historical facts which seem to confirm the view 
then taken of the subject. 

Upon the passage of the stamp act by the British parlia- 
ment, one of the first of the colonial assemblies that passed 
resolutions in regard to it was the general assembly of 
Virginia. In these resolutions the general assembly assert 
that they were entitled to enjoy all the rights and privileges 
which were secured to British subjects. They declared “That 
the first adventurers and settlers of this his majesty’s colony 
and dominion of Virginia brought with and transmitted to 
their posterity, and all other his majesty’s subjects since in- 
habiting in this his majesty’s colony, all the privileges and 
immunities that have been at any time held, enjoyed and 
possessed by the people of Great Britain.” They further 
resolved, “‘ That by the two royal charters granted by King 
James I., the colonies aforesaid are declared entitled to all 
privileges of faithful liege and natural born subjects to all 
intents and purposes as if they had been abiding and born 
within the realm of England.” In 1774 the delegates from 
the colonies assembled in Congress, and one of their first acts 
was a declaration of rights of the colonies. Among other 
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resolutions, they declared “ That our ancestors who first set- 
tled these colonies were, at the time of their emigration from 
_ the mother country, entitled to all the rights, liberties and 
immunities of free and natural born-subjects within the realm 
of England.” ‘That by such emigration they by no means 
forfeited, surrendered or lost-any of those rights, but that 
they were, and their descendants now are, entitled to the ex- 
ercise and enjoyment of all such of them as their local and 
other circumstances enable them to exercise and enjoy.” 
‘That the respective colonies are entitled to the common 
law of England, and more especially to the great and inesti- 
mable privilege of being tried by the peers of the vicinage 
according to the course of that law.” ‘That they are enti- 
tled to the benefit of such of the English statutes as existed 
at the time of their colonization and which they have by ex- 
perience, respectively, found to be applicable to their several 
local and other circumstances.” “That these his majesty’s 
colonies are likewise entitled to all the immunities and priv- 
ileges granted and confirmed to them by royal charters, or 
secured by their several codes of provincial laws.” 

These declarations, and others not deemed necessary to be 
copied here, will be found to have been subsequently trans- 
fused into the bills of rights and oonstitutions of nearly all 
the original thirteen states and from these into the constitu- 
tions of those states which have since been formed. One of 
the first, perhaps the first, was. the bill of rights adopted by 
Virginia in June, 1776, in which is to be found the clause 
almost literally copied in our constitution. That clause is: 
‘That in all capital or criminal prosecutions a man hath a 
right to demand the nature and cause of his accusation, to be 
confronted with the accusers and witnesses, to call for evi- 
dence in his favor, and to a speedy trial by an impartial jury 
of his vicinage, without whose unanimous consent he can not 
be found guilty,” &c. It is thus seen that these declarations 
were first made ata time when loyalty to Great Britain was 
professed and honestly entertained ; that, so far from being 
‘supposed to introduce new principles, they were expressly 
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and carefully pronounced to be the ancient rights and im- 
munities which they brought with them from Great Britain, 
and which they considered themselves entitled to in common 
with all the subjects of Great Britain born within the realm 
of England. The common law and acts of parliament down 
to the fourth year of the reign of James I., adapted to their 
circumstances and the local laws of each colony, were the 
charters by which their right to life, liberty and the pursuit 
of happiness was to be secured and tested. 
When the bill of rights, drawn up, I believe, by George 
ason, and the constitution of Virginia were adopted, Con- 
ec. had not yet passed the declaration of independence. 
Although, so far as political principles and forms of govern- 
ment are concerned, we would of course look for material 
innovations upon such as had been previously established and 
which a separation from Great Britain necessarily produced, 
yet it would hardly be expected that in the midst of a revo- 
lution, when the minds of all men would be chiefly drawn 
to these contemplated or effected political changes, attempts 
would be made in a constitution or bill of rights to introduce 
new codes of procedure or new principles of evidence to gov- 
ern the progress of ordinary-trials in civil or criminal cases. 
Our forefathers were satisfied with the common law, so far as 
its great leading features were concerned ; and they consid- 
ered themselves as securing every thing that was important 
and valuable in relation to mere municipal rights of persons 
and property when they solemnly and repeatedly adopted it 
and declared it to be their birth-right. This common law 
they did not understand as the common law under the Plan- 
tagenets or Tudors or Stuarts, but as it was understood at 
that day, both in England and this country, when the revolu- 
tion of 1688 and the subsequent parliamentary and judicial 
constructions had restored it to its primitive purity, and 
abolished its occasional abuses in bad times and under cor- 
rupt administrations. 
Now it is admitted that no case is to be found in England 
in which the deposition of a witness, taken in the presence of 
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the accused, has been excluded where the witness has died 
since the examination. Numerous cases have been cited 
where such depositions have been admitted. It is true that 
there may be a few cases in which depositions, taken before 
coroners in England without any opportunity of cross-exam- 
ination, have been used against the accused, where the wit- 
ness subsequently died; but the authority of such cases is 
questioned, even in that country, by their ablest writers on 
common law—Starkie, Roscoe, Russell—and it is doubtful 
whether such testimony would be now received. At all 
events, such testimony has never been permitted in this coun- 
try, and in England its admissibility has been altogether 
placed upon the peculiar dignity and importance attached to 
the office of coroner; and no such reasons exist here. So, 
in England the times have been when the accused was not 
allowed witnesses, nor counsel, but such abuses of justice had 
been swept away long before our separation from that coun- 
try. Many other abuses would probably be found, especially 
in prosecutions for political offences; but our ancestors did 
not adopt the constructions given to the law of England by 
Jeffries, but as it was. understood in its purity, as it was set- 
tled in their highest courts in times when the rights of British 
subjects were well understood and thoroughly confirmed, and, 
even then, modified as it may have been to some extent by 
local laws and usages in this country. But we find further, 
that not only is there no authority in England which excludes 
the testimony of a deceased witness, under the circumstan- 
ces accruing in the case of McO’Blenis, but none is to be 
found in this country. A case is referred to from Tennessee, 
in the opinion of Judge Leonard, which I have not seen, but 
this case is overruled, and two cases are found from that 
state, of a later date, which hold the law to be as it was de- 
cided in the O’Blenis case. It may be said then with pro- 
priety that there is no authoritative decision in this country 
excluding such testimony. 

I have referred particularly to the Virginia bill of rights, 


‘because it was the first that was framed in this country, fol- 
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lowing substantially and essentially, though more in detail, 
the declaration made two years before by the congress of all 
the colonies ; which latter was in truth the ground-work upon 
which not only the Virginia bill of rights, but nearly all the 
constitutions and bills of rights subsequently framed, were 
based. Moreover, as in Kentucky, so in Missouri, our in- 
troduction of the common law was framed upon the model of 
the Virginia statute, and adopted the British law, common 
and statutory, with the same modifications and up to the same 
period (the fourth year of James I.) as had been adopted in 
Virginia. The provision in our constitution now under con- 
sideration is also manifestly a copy, substantially, of the Vir- 
ginia bill of tights, for it is not to be supposed that the sub- 
stitution of the words “ face to face” for the word “con- 
fronted’”’ was designed to make any change in the meaning. 

In the case of Finn v. The Commonwealth, 5 Rand. p. 701, 
oral proof of what had been testified to by a witness before an 
examining court was offered, but excluded on the ground 
that the witness (whose testimony was sought to be repro- 
duced) was not dead. This would seem to concede that if 
the death of the witness had appeared, the evidence might 
have been given. The principle is expressly recognized in 
Johnson v. The State, 2 Yerg: 58; Thorp v. State, 15 Ala. 
792; Beebe v. The-People, 5 Hill, —; Bostwick v. The 
State, 3 Humph. 345; 1 Root, 7.) There are other ‘cases 
said to decide the same principle which I have not examined. 

The admission of dying declarations, as they are termed, 
seems to occupy precisely the same ground as that of the 
deposition of the deceased witness. If the constitution ex- 
cludes the one it must exclude the other. To say that the 
witness who must meet the accused “ face to face’’ is he who 
repeats what the dying man has said, is a mere evasion ; and 
if the constitution admits of this evasive interpretation in 
relation to the dying declarations, it is just as easy to apply 
the same rule of construction to the deposition of the dead 
witness. ‘It may with as much propriety be said that the 
witness, who rehearses according to the rules which the law 
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has provided in such cases what has been testified to orally 
by a deceased witness in a former trial, in the presence of 
the accused, or the magistrate who certifies to the deposition 
where the testimony has been reduced to writing, is the wit- 
ness referred to in the constitution, whose presence “ face to 
face’’ before the accused is provided for. But it is plain that 
in neither case is he the witness whose testimony is to affect 
the life or liberty or property of the accused. It is the dying 
man who is speaking through him, whose evidence is to have 
weight and efficacy sufficient it may be to take away the pris- 
oner’s life. The living witness is but a conduit pipe—a mere 
organ, through whom this evidence is conveyed to the court 
and jury. So is the magistrate who takes the deposition, 
or the by-stander who is able to repeat what has been testified 
to on a former trial by a witness in the presence of the ac- 
cused. These two classes of testimony occupy the same 
ground, so far as the constitutional provision in question is 
concerned, except that in the case of dying declarations the 
real witness is not on oath and his declaration need not be in 
the presence of the accused. In the case of the deposition, 
the witness speaks under the sanction of an oath, and only in 
the presence of the accused, when an opportunity for cross- 
examination is afforded. 

The admissibility of dying declarations has not been ques- 
tioned. They have been frequently resorted to in this state, 
as well as elsewhere, without any suggestion ever having been 
made of a conflict with this constitutional provision. To 
exclude them on this ground would not only be contrary to 
all the precedents in England and here, acquiesced in long 
since the adoption of these constitutional provisions, but it 
would be abhorrent to that sense of justice and regard for 
individual security and public safety which its exclusion in 
some cases would inevitably set at nought. But dying de- 
clarations, made under certain circumstances, were admissi- 
ble at common law, and that common law was not repudiated 
by our constitution in the clause referred to, but adopted and 














MARCH TERM, 1858. 





State v. Houser. 





permitted at common law; and the same rule of interpreta- 
tion which allows the former under the constitution will 
admit the latter. 

We shall not therefore disturb the decision of this court 
in the case of McO’Blenis. I do not know that my col- 
leagues adopt the reasons which I have suggested, but all the 
court concur in letting the decision stand. 

The point made in this case we do not however consider 
determined by the case of McO’Blenis. It may be that, so 
far as the constitutional provision referred to is concerned, 
the reason for admitting the deposition is just as conclusive 
in the one case as the other. If the witness is beyond reach 
of process, his presence is as utterly unattainable as though 
he were dead. But it does not follow that every kind of evi- 
dence, which this provision of our constitution does not ex- 
clude, is therefore legitimate testimony. The constitution 
did not propose to lay down specific rules of evidence. Its 
framers only thought it necessary to declare general princi- 
ples. To determine whether any particular testimony is to 
be admitted or excluded we must look to the law as well as 
the constitution. Although it may not conflict with the con- 
stitution, it does not follow that it is therefore competent 
evidence. The admissibility of depositions in civil and crim- 
inal cases depends upon different grounds. It has been 
urged in this case that, with the exception of the constitu- 
tional provision which has been so often referred to, they both 
occupy the same grounds. Such is not understood to be the 
law. If it was, then the deposition or testimony taken be- 
fore the examining court would be admissible in every case 
where the witness was prevented by bodily infirmity from 
attending court, or was at the time of trial more than sixty 
miles from the place of trial, or was a judge engaged in his 
official business. This question is to be determined by the 
common law, and not by our statute, which applies only to 
civil cases. 

In England no authority is to be found, so far as this ex- 
amination has discovered, where, in a criminal case, a depo- 
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sition, taken under the statutes of Phil. & Mary, was ad- 
mitted merely because the witness was beyond seas “or out 
of the reach of process of the court. In Morley’s case, 2 
Kelyng, 55, the resolution of the judges was that in case of 
death or absence by procurement of the prisoner or his 
friends, or in case of sickness from which there was no pro- 
bability of recovery, the deposition could be used. It was at 
the same time held, that it was not sufficient to show that en- 
deavors had been used to find the witness and that he could 
not be found. In Buller’s N. P. 242, it is said that “if the 
witnesses examined on a coroner’s inquest be dead, or beyond 
sea, their depositions may be read, for the coroner is an offi- 
cer appointed on behalf of the public to make inquiry about 
the matters within his jurisdiction.” This remark has been 
questioned, both as it related to' depositions before coroners 
when the accused was not present, and especially so far as it 
declares that the mere absence of the witness will admit the 
deposition. (2 Starkie, 4, 491; Phillips Ev. 373.) The 
authorities cited by Buller to support this position are Brom- 
wich’s case, 1 Lev.’ 180, and the case of Thatcher & Waller, 
T. Jones, 53. In Bromwich’s case the witness was dead, and 
there was therefore no such question before the court, and 
in Thatcher and Waller the deposition was one taken before 
the coroner, and, as we have seen, some peculiar importance 
was attached to the proceedings of this officer, and the court 
said that if the deposition had been taken before a magistrate 
it could not have been read. In Rex v. Huyon, 8 Carr. & 
P. 167, a deposition was offered, the witness being beyond 
seas, and Coltman, J., said that it was inadmissible unless by 
consent. 

In this country the decisions have been the same way. In 
Beebe v. The People, 5 Hill, 32, absence from the state was 
held not to warrant the admission of the deposition. In 
Tharp v. The State, 15 Ala. 746, the same doctrine was as- 
serted. 

Upon principles of public policy the admission of such de- 
positions, in the mere absence of the witness, is extremely 
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questionable, so that both principle and precedent concur in 
excluding them. If the absence of the witness was procured 
by the prisoner the rule would be different. 

We do not deem it necessary to notice particularly the other 
points made in this case. As the case will be tried again, it 
is not probable that such questions will occur upon the second 
trial. The judgment is reversed and the cause remanded. 


RicHarpson, J. I wish merely to add that I do not ap- 
prove of the doctrine laid down in the case of the State v. 
McO’Blenis, but I do not propose hereafter to oppose it, for 
having received the sanction of. the majority of the judges 
who then composed the court, and having been since affirmed 
by my. colleagues, the law may be considered as settled and 
the question at rest. 


GorMAN et al., Respondents, v. Paciric Rattroap, Appellant. 


1. The owner of cattle is under no obligation to keep them on his own prem- 
ises ; if, however, he should permit them to roam at large and they should 
go upon the track ofa railroad and be injured unavoidably, through no want 
of diligence and care on the part of the agents and servants of the railroad 
company, he would be without redress. 

2. The degree of care to be exercised by a railroad company in preventing 
the destruction of property or other injuries must be proportioned to the 
dangerous nature of the means and instruments employed by it. 

8. Though, as a proprietor, a railroad company is under no greater obliga- 
tion to fence its road than any other owner of land is to fence the same, if 
the road be not fenced that fact should be considered in estimating the de- 
gree of care to be exercised by the company. 

4. Railroad corporations, like natural persons, are subject to such reasonable 
police regulations as the legislature may prescribe for the preservation of the 
lives and property of the people ; the legislature has power to require them 
to fence their roads and to erect and maintain cattle-guards at the road 
crossings, or to respond in damages for all injuries arising from an omission 
so to do, although their charters contained no reservation of such a power. 

5. The 5ist section of the general railroad act of February 24, 1853, (Sess. 

Acts, 1853, p. 121, 148,) requiring railroad corporations to erect and main- 

tain fences along the lines of their roads where they pass through inclosed 
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fields, and cattle-guards at all road crossings, was applicable to and binding 
upon the Pacific Railroad corporation whether the provisions of said act 
were accepted or not by said corporation. 

6. In actions to recover damages for injuries sustained through the omission of 
a railroad corporation to fence its road as required by section 51 of the gen- 
eral railroad act of February 24, 1853, the question of eare and diligence 
on the part of the corporation, through its agents and servants, can not 
arise. If the road be not fenced as required by law, it matters not that the 
highest care is exercised by the agents of the corporation. 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action to recover the value of three head of 
cattle alleged to have been killed by defendant through the 
negligence of its agents, in running over them a locomotive. 
It was further alleged that the cattle were killed at a point 
on the road where it ran through inclosed fields; that defen- 
dant had failed to erect and maintain fences as required by 
law ; that the cattle were killed by reason of this failure. 

The evidence showed that the cattle were killed at a point 
where the railroad ran through inclosed fields which were 
used as cattle yards ; that the cattle killed were part of a lot 
of thirty or forty cattle that were placed in the cattle yards 
the night before the killing ; that the fences along the line of 
the road were broken down during the night and the cattle 
went upon the track and three of them were run over by a 
locomotive and killed. There was evidence touching the 
sufficiency of the fence and of the diligence and care shown 
by defendant’s agents in driving the locomotive. 

The following instructions were given at the instance of 
the plaintiff: “1. If the jury believe from the evidence that 
the cattle mentioned in the petition were killed by defendant, 
their agent, agents or servants, by running over or striking 
them with their locomotive or train, and that where the cattle 
got upon the track the road runs through inclosed fields, and 
that defendant failed to erect and maintain, on the sides of 
the road through those inclosed fields, fences of the height 
and strength of a division fence and sufficient to prevent 
- ¢attle and animals from getting on the railroad, and that it 
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was by reason of said failure that the cattle mentioned got 
upon the road, they will find for plaintiffs the value of the 
cattle so killed. 2. If the jury believe from the evidence 
that the cattle mentioned in petition were killed by defendant 
through carelessness, negligence or mismanagement of defen- 
dant, their agents or servants, they will find for the plaintiffs 
the value of the cattle killed or injured. 3. If the jury be- 
lieve from the evidence that on the night prior to the occur- 
rence plaintiffs’ cattle were in a pasture and that the fences 
were then all up and gates shut, and that by some means 
unknown they got out and without the knowledge or consent 
of plaintiffs, and that whilst so out they wandered upon the 
track of defendant and were kitled by the locomotive and 
train of defendant, through carelessness of the agents or ser- 
vants of defendant, they will find for plaintiffs.” 

The defendant asked the court to give the following in- 
structions: “1. If the jury believe from the evidence that 
the engineer in charge of the train at the time of the accident 
was at his place on the engine, and attentive to his duties 
there, and as soon as he saw the cattle used all means in his 
power to stop the train, and if the jury believe that the defen- 
dant had erected a legal fence on each side of their road, 
and that the cattle got on the road by breaking down said 
fence, then the defendant has been guilty of no negligence 
and the jury will find for the defendant. 2. If the jury be- 
lieve from the evidence that the injury to the cattle was the 
result of accident alone, then the plaintiffs can not recover in 
this suit, and the jury will find for defendant. 3. If the jury 
find that after discovering the cattle on the track the engi- 
neer used all the means in his pbwer to stop the train before 
coming to the cattle yards, and that he was running at the 
ordinary speed, then the company is not responsible for the 
cattle killed and the jury will find accordingly. 4. The law 
requires a fence, when built of posts and plank, to be four 
and a half feet high, and sufficiently close to turn small 
stock; and if the jury believe that the railroad company 
built such a fence, then they have complied with the law, and 
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the plaintiffs’ cattle were unlawfully on the road. 5. If the 
jury believe that the fence built by the company would turn 
ordinary cattle, it is a sufficient fence in law, and the cattle 
were unlawfully on the track and were trespassers thereon, 
and in such case the plaintiffs being in fault first, they can not 
recover for killing them by the defendant’s locomotive. 6. 
Gates and bars being for the exclusive benefit of the adjoin- 
ing proprietor, such adjoining proprietor was bound to keep 
them closed, and this was not part of the duty of the com- 
pany. 7. If the jury believe from the evidence that the 
fence erected by the defendant at the place of the accident, 
and which was there at the time of the accident, was a post 
and plank fence four and a half feet high, and sufficiently 
close, this was a legal fence. 8. The only direction of -the 
law in regard to fences made of plank and posts is, that 
it should be four and a half feet high and sufficiently close.” 
Of these instructions the court gave those numbered 1, 2, 5, 
6 and 8, and refused those numbered 3, 4 and 7. 
The jury found for plaintiffs. 


S. 7. § A. D. Glover, for appellant. 


I. The first instruction given at the instance of plaintiffs 
was erroneous. It declares that the defendant is bound by 
law to erect and maintain fences on each side of the road 
where it runs through inclosed fields, and for failing to do so 
is liable for every accident that may result directly or re- 
motely from the want of such fences. The common law does 
not require such fencing. (Towanda R. R. v. Murger, 5 
Denio, 255; 4 Comst. 350; Clark v. Syracuse R. R. 11 Barb. 
112; Railway Co. v. Skinner, 19 Penn. 303; 6 id. 472; 
Chicago & Miss. R. R. v. Patchin, 16 Ill. 198; Great West- 
ern R. R. Co. v. Thompson, 17 Ill. 131; 17 Ill. 541, 580; 2 
Shelford on Railways, 679; 25 Verm. 122; Williams v. 
Michigan Central R. R. 2 Gibbs, 259.) Nor does the statute 
law. The legislature had no right to impose additional bur- 
dens upon the corporation. There is nothing to show that 
. the company ever accepted the act of 1853. 
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Il. The defendant’s third instruction should have been 
given. ‘ 


J. R. Barrett, for respondents. 


I. Defendant by applying for and receiving from the county 
of St. Louis special taxes, amounting to. $1,200,000, levied 
and raised by virtue of the act of February 24, 1853, accepted 
said act. But it was not necessary that the company should 
accept said act to be bound by it. (Thorpe v. The Rutland 
& Burlington R. R. Co. 1 Williams, Verm. 141.) By the 
common law of Missouri fences are not made to keep cattle 
in, but to keep them out. (4 Ohio, State, 424, 474.) The 
fences on the sides of the road were insufficient, and defen- 
dant was therefore liable. (39 Maine, 273; 1 Williams, 
141.) Plaintiffs were in no fault. Defendant was therefore 
liable for any damage done through carelessness or negli- 
gence. (8 Barb. 390; 14 Barb. 364; 23 Verm. 387; 24 
Verm. 487.) Even supposing the fence to have been in ac- 
cordance with the requirements of the law, there was clearly 
gross negligence on the part of the engineer. 


Scorr, Judge, delivered the opinion of the court. 


It has always been the understanding as to the law in this 
state that our statute concerning inclosures. entirely abroga- 
ted that principle of the common law which exempted the 
proprietor of land from the obligation of fencing it, and im- 
posed on the owner of animals the duty of confining them to 
his own premises. No conviction has more thoroughly occu- 
pied the public mind than this, and nothing would sooner 
arouse the attention of the community than an apprehen- 
sion that the old rule of the common law was to any extent 
to be revived. As early as the 27th October, 1808, the act 
for regulating inclosures became a law, and from that time 
the people have rested in the belief that they incurred no 
responsibility and were not guilty of any fault or negligence 
towards others by turning loose their cattle, unless when 
their cattle trespassed upon fields inclosed in the manner pre- 
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scribed by law. ‘An injury to cattle, unless trespassing on 
fields legally inclosed,-was redressed without any inquiry 
whether the cattle, when they received the injury, were on 
the land of the owner or that of the individual committing 
the wrong; and this court here takes occasion to express its 
dissent to the applicability in this state of the doctrine and 
spirit of the case of the Railway Company v. Skinner, 19 
Penn. 804, which concludes with the opinion “that an owner 
of cattle killed or injured on a railway has ‘no recourse to 
the company or its servants ; and that he is liable for damage 
done by them to the company or the passengers.” Our cat- 
tle in their range allowed by law do better than the Pennsy!- 
vania cattle running at large, “which pick up a scanty sub- 
sistence on waste fields and lands.” The range, as it is 
called, is a source of wealth to many of our citizens, and 
nothing would induce them more resolutely to oppose the 
location of a railroad in’ their vicinity than the knowledge 
that it would impose on them the obligation of keeping their 
cattle and stock in inclosures. That obligation would not be 
confined to those in the immediate neighborhood of the road, 
for cattle, when not confined, frequently stray much farther 
from their proprietor than would be supposed by those unac- 
quainted with their habits. Many farmers have a sufficiency 
of uninclosed land for the pasturage of their cattle. Shall 
they be bound to inélose it at the peril of a suit for an injury 
caused by their cattle which may cost them their estates ? 
The other interests in the state are not all to be made subser- 
vient to the railroad interest. That interest enters into com- 
petition with other pursuits with the advantages and privi- 
leges the law confers upon it, but there is nothing in it of so 
overshadowing a character that all‘other pursuits must yield 
to it. There are none who are not impressed with the impor- 
tance of railroads, and their great utility as the medium of 
intercourse and commerce. No state that will keep pace with 
the age but must build and encourage them. But we should 
be cautious how we clothe them with privileges and immu- 
nities, at the cost of the rest of the community, which may 
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enkindle a spirit hostile to their existence and seeking its 
gratification in their destruction. 

A railroad company is entitled to the free and uninter- 
rupted enjoyment of the road which has been constructed for 
its use. No one can molest it in the enjoyment of this right, 
and he who by his wantonness or his negligence has received 
an injury by its machinery or otherwise has no just cause of 
complaint. But the steam engine, whilst it is very useful, is 
at the same time a very dangerous agent, and he who under- 
takes to use it. must, in order ‘to avoid doing injuries‘ to 
others, employ a skill and diligence proportionate to its dan- 
gerous nature. The diligence necessary to avoid injuries in 
driving an ordinary wagon on the highway furnishes no idea 
of the care and circumspection exacted of those who use the 
steam engine. Although the duty of the company as a car- 
rier extends only to the passengers and freight on the trains, 
and the law of carriers ‘is only applicable to it as the trans- 
porter of passengers and freight, yet as regards the persons 
and things te which it does not stand in that relation it is 
under that law which enjoins on it the duty of so using the 
things over which it has control as not to do harm to others, 
and which exacts of it a caution and prudence commensurate 
to the dangerous nature of the means which it employs. 
Whilst its first duty is the preservation of the passengers and 
freight, yet, consistent with that duty, in order to avoid injury, 
it is required to use the care and diligence of a prudent man, 
knowing that he is using a powerful and dangerous agent. 
As proprietor, the company is under no greater obligation to 
fence its road than any other owner of land. But, in the 
event of an injury, the fact that the road was not fenced must 
and should exercise an influence in weighing the degree of 
care to be employed by the company. When an injury is 
done, the omission to fence will be weighed along with the 
other circumstances in determining the measure of diligence 
to be used by the company or its agents. The want of the 
fence will increase the care required in order to prevent 
wrongs. In leaving the road unprotected the company is 
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aware that cattle may stray upon it,.and its exertions must 
be increased: in order to avoid injuries under such circum- 
stances. The owner of cattle, as we have said, is under no 
obligation to inclose them. - If he permits.them to go at 
large and they should wander upon the road and be injured 
unavoidably, he can have no redress ; but if a loss occurs for 
the want of care and attention on the part of the company 
or its agents, it must be repaired by those who have caused 
it. It may be asked, why make the company increase its 
diligence for the want of a fence, and not hold the owner of 
cattle in the vicinity of a road guilty of negligence in not 
inclosing them? The answer is obvious. The obligation of 
the company to increased care arises from the dangerous na- 
ture of the business it pursues. The care in conducting any 
business must be proportionate to its dangerous nature. This 
is a universal principle not applicable alone to railroad com- 
panies. . Although railroad corporations are organized for the 
public: benefit, are matters in which the state takes a deep 
interest and regards as of public concern; although they 
may be looked upon as bodies endowed with capacities for 
the promotion of the public good and for the diffusion of ad- 
vantages to the state, yet it must not be overlooked that such 
corporations are entirely managed by private individuals 
over whose selection the state has no control, and that their 
pecuniary profits belong exclusively to the companies and 
their stockholders. Here there is a motive to selfishness. In 
this respect they do not differ from any other private corpo- 
ration whose sole aim is the making of money, and they 
should be subjected te the same control, for the safety and 
protection of the rights of individuals. 

We are fully aware that the views herein expressed are 
seemingly in conflict with opinions declared in some of the 
states in relation to injuries done to animals by railroads. 
That difference arises in a great measure from the different 
views entertained in regard to the duty of the owner as to 
the confinement of his animals. Those courts which main- 
tain that a railroad company is not liable for the destruction 
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of animals being on the road, conceive that the law imposes 
on the owner the duty of confining them ;-and if he permits 
them to wander abroad and they are killed by a company’s 
steam engine, he can not recover damages for their loss, be- 
cause he himself committed a fault and was guilty of negli- 
gence in not confining them. We conceive that the owner of 
animals is by our law under no obligation to fence them ; 
that in not confining them he commits no fault, nor is he 
guilty of any negligence; that a railroad company, though 
not subject to an action in the nature ‘of trespass vi et armis 
for an injury done by its servants with a steam engine unless 
by its command or with its assent, is.yet liable to a suit in the 
nature of an action on the case for injuries done by its ser- 
vants resulting from their negligence. (4 Wharton, 143.) 
Under section 51 of the act of 24th February, 1853, although 
the fences and cattle-guards thereby required are constructed, 
yet the companies are made liable for injuries to animals if 
negligently or willfully done. Although the owner of ani- 
mals is not bound to fence them in, yet there may arise a 
state of circumstances showing that he was guilty of such 
willfulness or negligence in regard to his animals as would 
prevent a recovery of damages for their destruction. The 
cases of the C. H. & D. R. BR. Co. v. Waterson & Kirk, 46 
Ohio, State, 430 ; Kerwhacker v. The Cleveland, Columbus 
& Cincinnati R. R. Co. 3 Ohio, State; Darmer v. S. Carolina 
R. R. Co. 4 Rich. 334, furnish a support to most of the views 
we have above expressed. 

Another question in this case is, whether the company un- 
der the 51st section of the general railroad act of the 24th 
February, 1853, was bound to fence the road when it passed 
over inclosed fields. The 56th section of the act subjects 
railway companies then existing and those thereafter to be 
created to the provisions of the 51st section. It is insisted 
that by the original charter of the company, as amended pre- 
viously to the passage of the act of 24th February, 1853, 
there was no constitutional authority in the general assembly 
to alter its charter by imposing upon it the burden of fencing 
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the road, an obligation which was not imposed: by the original 
law creating the company. The original charter was subject 
to the Tth section of the act concerning corporations. (R. 
C. 1845, p. —-,) by which the general assembly reserved to 
itself the right of suspending and repealing it. This power 
was yielded up by the act of March 1, 1851. . (Sess. Acts, 
1851, p. 270, sec. 4.) It was therefore maintained that, as 
the charter stood at the date of the act of February 24, 1853, 
there was no power in the legislature to compel the compa- 
ny to fence its road, as the exercise of such a power would 
violate that provision of the constitution of the United States 
which prohibits the passage of laws impairing the obligation 
of contracts. 

It is settled that a private charter is a contract between the 
government and the company to which it is granted, and that 
as such it is secured by the constitution of the United States 
from violation by the state conferring it. But while private 
charters are thus protected it, is also true that corporations, 
like natural persons, are subject to those regulations which 
the state may prescribe for the good government of the com- 
munity. There is no reason why corporations should not be 
subject to police regulations as well as natural persons. The 
injury resulting from the infraction of police laws by corpo- 
rations may be as great if not greater than. those caused by 
the violation of them by individuals: The motive of the law 
in requiring railroads to be fenced is not the security of cattle 
only, but chiefly the preservation of the persons and lives of 
passengers which would be greatly endangered if cattle were 
not restrained from wandering upon them. Where such 
dangerous and powerful agents as steam engines are brought 
into use, there should be a: power in the legislature to pre- 
scribe such reasonable regulations as will prevent injuries 
resulting from their employment. The foresight of man is 
not competent to the task. of prescribing in a charter all the 
regulations which time may show to be necessary for the secu- 
rity of the interests of the people of the state against injuries 
caused by the introduction of new, powerful and dangerous 
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agents for carrying on her intercourse and commerce. The 
charter must be taken subject to the understanding that in 
its operation affecting the interests of society it will be, like 
individuals, liable to be controlled by such reasonable enact- 
ments as may be dictated by a sense of what is required for 
the preservation of the persons, lives and property of the 
people, such enactments not contravening the expressed or 
plainly implied provisions of the charter. Our late statute 
giving relatives a right to recover damages when a person is 
killed is an instance of this police power over railroad cor- 
porations. This act has greatly increased. the liability of 
companies. It has subjected them ‘to actions to which they 
were not liable at the date of their charters. It has not 
fallen under our observation if the constitutionality of such 
laws has been questioned. In the case of Thorpe v. The 
Rutland Railroad Co. 1 Williams, Verm., 141, the constitu- 
tional power of the legislature to pass a law very-similar to 
that under consideration underwent examination. The act 
imposing on the company the duty of maintaining fences on 
the lines of their road, and .also to construct and maintain 
cattle-guards, was passed after the company had been incor- 
porated. The court held that the legislature had the same 
control in regard to the business and profits of a corporation 
which it has to that of natural persons ; that the legislature 
had the power to require existing railroad corporations to 
maintain cattle-guards at all crossings, or to respond in dam- 
ages for all cattle injured by their trains through such omis- 
sion; that this subject came clearly within the police of the 
state, the power to regulate which resides inalienably in the 
legislature ; that the legislature. may by general laws impose 
such obligations and restrictions upon railroads in regard to 
their business and for the security of the public interests as 
to materially affect their profits. The case of Suydam v. 
Moore, 8 Barb. 367, does not contravene the principles main- 
tained in the foregoing one. The judge, in the opinion in 
the Vermont case, cites Suydam v. Moore as sustaining the 
doctrine therein expressed. To the same effect is the case of 
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Waldron v. The Renssalaer & Saratoga R. R. Co. 8 Barb. 
390: In the case of Lyman v..The Boston & Worcester R. 
R. Co. 4 Cush. 288, it was held that a statute making the 
proprietors- of railroads responsible for injuries by fire com- 
municated from their locomotive engines applied to railroads 
established before as well as since its passage, extends as 
well to estates, a part of which was conveyed by the owner, 
as to those of which a part is taken by authority of law for 
the purposes of a railroad. So, in the case of Norris v. The 
Androscoggin R. R. Co. 39 Maine, 273, where railroad cor- 
porations, required by their charter to keep and maintain 
legal and sufficient fences on the exterior lines of their roads, 
for neglecting that duty, were made liable to a forfeiture of 
one hundred dollars per month by a subsequent act; it was 
held, that the act, being remedial and for the protection of 
property peculiarly exposed by the introduction of locomotive 
engines, applied to corporations existing before its passage. 

The 51st section of the act of the 24th of February, 1853, 
requires railroad corporations to erect and maintain fences 
on the sides of their roads where the same passes through 
inclosed fields, and also to construct cattle-guards at all road 
crossings, and enacts that until such fences and cattle-guards 
shall be duly made, the corporation and its agents shall be 
liable for all damages which shall be done by their agents or 
engines to cattle, horses, or other animals thereon. In ac- 
tions to recover damages for injuries suffered by the omission 
to comply with this enactment, it is clear that the question 
of negligence or of care and diligence can not arise. The 
liability to damages is imposed for not erecting the fence or 
cattle-guards ; and howsoever great a degree of care may 
have been employed by the agents of the company, it will be 
no defence, as the right to recover is made to depend only on 
the fact of an injury being done and the omission to build 
and maintain suitable fences and cattle-guards. (Suydam vy. 
Moore, 8 Barb. 308.) 

It is singular that the plaintiffs did not introduce at the 
trial and put upon the record the evidence of the acceptance 




















MARCH TERM, 1858. 





Funkhouser v. Langkopf. 





by the Pacific R. R. Company of the provisions of the act of 
February 24, 1853, and thereby have relieved the court of 
the labor of a portion of this investigation. We can only 
look at the facts in the record, unless ‘they are of that class 
of which we are required to take judicial notice. We can 
not take judicial cognizance that the Pacific R. R. Company 
has accepted the provisions of the act of 1853, although we 
may personally know that the company never omits to avail 
itself of it when it is favorable to its interests, even to the 
taking a million and upwards under it, and then not hesitate 
to require proof of its acceptance of it. This matter would 
not be noticed but for the frequency with which the question 
of the acceptance of that act. by the railroad companies has 
been raised, and the seeming belief on the part of litigants 
with those companies that the courts will take judicial notice 
of their acceptance of the provisions of that act. 

According to the views expressed in the foregoing opinion 
there was no error in the court below in the giving or refus- 
ing of instructions. 

The judgment is affirmed, Judge Napton concurring ; 
Judge Richardson not sitting. 


FunkHovuseEr, Plaintiff in Error, v. LancKorr, Defendant in 
Error. 


1. A survey by the United States of the common confirmed to the village of 
Carondelet by the act of Congress of June 138, 1812, was not necessary to 
enable her to maintain an action for the possession of the same. 

2. Nor was it necessary that such survey should be made in order that the 
statute of limitations might commence running against Carondelet in favor 
of an adverse. possession of a portion of said common. 

8. Previous to the passage of the acts of February 6, 1839, and of March 3, 
1851, (Sess. Acts, 1839, p. 211, Sess. Acts, 1851, p. 148)—the former of 
which authorized Carondelet to lease, the latter to dispose absolutely of her 
common—she might have maintained an action of ejectment to recover pos- 
session of any portion thereof adversely held : consequently, the statute of 
limitations might have commenced running against her in favor of an ad- 

verse possessor. 
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Error to St. Louis Land Court. 


This was an action in the nature of an action of ejectment 
to recover possession of lots numbered 172 and 178, in the 
subdivision of Carondelet common, south of the river Des 
Peres. Suit was commenced June 29,1854. Defendant in 
his answer admitted possession of so much of said lots as was 
embraced by United States survey No. 3317, commonly called 
“‘ Deschamps’ survey ;” he denied the title of plaintiff. 

It was admitted in evidence that the plaintiff had by regu- 
lar chain of conveyances all the title of the town of Caronde- 
let in and to the lots in controversy. The defendant set up 
a title under a confirmation by the act of Congress of July 
4, 1836, to one J..B. Deschamps or his representatives. De- 
fendant had all the title of Deschamps by regular conveyan- 
ces from his representatives. It was admitted. in evidence 
“that defendant and those under whom he claimed had had 
continuous possession of the land in dispute from the year 
1825 to the present time, claiming the same as their own 
adversely to all the world.” 

The plaintiff asked the court to give the following instruc- 
tions: “1. The title of the inhabitants of Carondelet to com- 
mons under the acts of Congress of June 18, 1812, May 26, 
1825, and January 27, 1831, and the official survey and de- 
signation of said commons by the surveyor general, is supe- 
rior to the title of defendant under the confirmation of 1836. 
2. There is no evidence in the case competent to overthrow 
or impair the survey and designation of the commons read in 
evidence by the plaintiff; and the jury will therefore regard 
the same as a valid and subsisting survey. 3. The statute 
of limitations did not commence to run against the inhabit- 
ants of Carondelet in respect to said commons until the date 
of the approval of said survey and designation by the sur- 
veyor general. 4. If the jury believe from the evidence that 
the survey of the Carondelet commons as [was] made by 
Joseph C. Brown and approved by the surveyor general of 
Dlinois and Missouri on the 29th of July, 1834, and that the 
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action now pending was commenced on the 29th day of June, 
1854, then the plaintiff is not barred by the statute of lim- 
itations.” Of these instructions the court gave those num- 
bered 1 and 2, and refused those numbered 3 and 4. 

The defendant asked the court to instruct the jury as fol- 
lows: “1. The jury is instructed that the title of those 
claiming under the confirmation to Robidoux in this cause 
is better than.that of those claiming under the confirmation 
of common to Carondelet.. 2. If the jury believe from the 
evidence that the defendant and those under whom he claims 
title had been in quiet and uninterrupted possession of so 
much of the land in question as is included within the lines 
of the Deschamps survey, claiming to be the owners thereof 
for twenty years prior to the commencement of this suit, and 
if such claim has been under color of title, the defendant is 
entitled to a verdict ; and such claim has been under color 
of title if the jury believe the deeds read in evidence by de- 
fendant to be genuine.’”’ The court gave the instruction 
numbered 2 and refused that numbered 1. 

The jury found for defendant. 


Field, for plaintiff in error. 


I. The court erred in allowing the defendant, upon proof 
of twenty years’ possession of the premises in dispute, the 
benefit of the statute of limitations; for the date of the in- 
corporation of the inhabitants of Carondelet was not shown 
at the trial and does not appear on the record. The precise 
point was decided in Reilly v. Chouquette, 18 Mo. 225. 
According to this authority it was essential to the defendant’s 
right to prescribe under the statute of limitations that the 
inhabitants of Carondelet were incorporated more than twenty 
years before the commencement of this suit. 

Il. Prescription under the statute of limitations did not 
begin to run against the plaintiff, claiming under Carondelet, 
in respect to a lot in the commons, until there was a survey 
and designation of the commons according to law. This suit 
was commenced within twenty years from the establishment 

















456 ST. LOUIS. 


Funkhouser v. Langkopf. 








of the survey. It was approved July 29, 1834. (See West 
v. Cochran, 17 Howard, 416; Reilly v. Chouquette, 18 Mo. 
225.) 

III. The statute of limitation did not commence to run 
against the corporation of Carondelet until it was vested by 
the legislature of Missouri with the power of disposing of the 
land. The inhabitants of Carondelet were first incorporated 
August 2, 1832. The town first acquired its powers to lease 
its commons by the act of February 6, 1839. (Sess. Acts, 
1839, p. 211.) The power to grant in fee was first granted 
March 1, 1851. (Sess. Acts, 1851, p. 158.) In Spanish 
times commons were inalienable. (New Orleans v. United 
States, 10 Peters, —.) The treaty of cession contained a 
stipulation that all rights of property should remain inviolate. 
The act of Congress of June 27, 1831, relinquished the com- 
mons to the inhabitants of Carondelet “ to be regulated or 
disposed of according to the laws of the state of Missouri.” 
There was no law of Missouri in respect to the regulation or 
disposition of the land in dispute until 1839 and 1851. Up to 
1839 the commons of Carondelet were left by the United 
States and the state of Missouri precisely in, the same condi- 
tion in which they were placed by Spanish despotism, a tract 
dedicated to the public and common use of the inhabitants 
for the supply of timber and the depasturing of cattle. Such 
property was not liable to prescription by the Spanish law. 
(Escriche, voc. prescripcion.) The civil law corresponded 
with the Spanish law. Nothing could be prescribed for unless 
it was the subject of grant. (Domat, § 2218.) The laws 
of France and of Scotland, following the civil law, adopted 
the same distinction. (Pothier Traite de prescription; Fer- 
riere, Coutume de Paris, Article 113; Erskine’s Institutes, 
794 et seq.; 2 Stair’s Inst. 666 et seg.; see also Duplessis 
Cout. de Paris, 487; Hoepfner’s Comm. § 395.) The Eng- 
lish law of prescription under the statute of limitations differs 
only in form from the civil law. The latter confers expressly 

aright; the former in terms only barsa remedy. The differ- 
ence is obviously nothing in substance. It has now come to 
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be settled that possession under the statute of limitations, by 
extinguishing the remedy. of a former proprietor, confers a 
complete title on the possessor ;.and prescription under the 
civil and English laws are identically the same thing. (See 
Biddle v. Mellon, 13 Mo. 335; Reilly v. Chouquette, 18 Mo. 
225.) Possession, to constitute a bar under the statute of 
limitations, must be adverse to the true owner. The term 
“adverse possession,” taking the place in modern times of 
the old word “ disseizin,”’ has acquired in the law a technical 
signification. It always implies a claim and color of title on 
the part of the possessor. Where no claim of title exists, 
the possession is not adverse in law, and however long con- 
tinued will never ripen into a title against the true owner. 
If, as in Biddle v. Mellon, 13 Mo. 335, nothing more appears 
than the fact of possession, the possession itself will be re- 
garded as sufficient evidence of a claim of title, and the stat- 
ute of limitations will apply. But if qualifying circumstan- 
ces are shown—as, first, if the party in possession disclaim 
title in himself; or, secondly, if he has in any manner admit- 
ted the title of the true owner; or, thirdly, his title as 
claimed :be void on its face; or, fourthly, it be obtained by 4 
frand—in all these and like cases the actual possession is 
not regarded as adverse, and will not furnish the foundation 
of a legal title. (See Angell on Lim. chap. 31, sec. 11; 
Adams’ Hject. 455 et seq.) It would be absurd to allow the 
defendant to set up a claim of title, in a court of justice, to 
land in-which the law of the state declared no such title 
could exist. 


Gantt, for defendant in error. 


I. The first point made by counsel for plaintiff in error 
is untenable. It appears that at a certain period the town of 
Carondelet existed. How come that court to recognize that 
existence at all? Was the act that gave it being before the 
court? If so, the court knew by that act that its corporate 
life dated back as far as August, 1832. If not, the court 
could only know of its corporate existence by means of tak- 
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ing judicial notice of the act of incorporation. It is alto- 
gether fatal to the plaintiff’s case that there was no evidence 
of such incorporation before the court below; for, if so, 
plaintiff could have had no title to the land under Caron- 
delet. 

II. It was not necessary that a survey should be made of 
the commons before the statute of limitation could commence 
running against Carondelet. This point was made in the 
case of Chouquette v. Barada, 23 Mo. 331, and in a very 
pointed manner disregarded by the court. It is to no pur- 
pose that we inquire respecting the rules for the regulation 
of common under the civil law. 


Scott, Judge, delivered the opinion of the court. 


This cause is made to turn on the statute of limitations. 
An admission was made on the trial that the defendant, and 
those under whom he claims, had had the continuous posses- 
sion of the land in dispute from the year 1825. We conceive 
that this admission was intended to give the defendant the 
benefit of such a defence, and as at the trial no point was 
made on the necessity of proving the time of the incorporat- 
ing of Carondelet, it would operate as a surprise on the de- 
fendant to take advantage here of his failure to make such 
proof. 

It was maintained for the plaintiff that the town of Caron- 
delet was not barred by the statute of limitations, because her 
commons were not surveyed until the 29th of July, 1834, 
and, until that was done, the plaintiff’s title attached to no 
particular land, nor could a court of justice ascertain its 
boundaries. We do not consider that the doctrine of the 
case of West v. Cochran, 17 How. 416, is applicable to con- 
firmations made by the act of June 13, 1812. It has always 
been understood that that act, by its terms, passed a perfect 
title to the confirmee, and, upon proof of his inhabitation, 
cultivation or possession of the lot sued for prior to the 20th 
of December, 1803, and the continued existence of his claim 
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until the passage of the act, he was entitled to recover. If 
the land inhabited, cultivated or possessed could be identified 
as the land claimed and sued for, to the satisfaction of the 
jury, by any evidence written or verbal, the plaintiff. was en- 
titled to recover without any evidence of a survey made by 
the officers of the federal government or any one else. The 
case of Guitard v. Motard, 16 How. 507, holds that such a 
title passed by the act of 1812, as could not be affected in 
any way by a subsequent act of Congress passed May 26, 1824. 
Confirmations until the act of 1807 did not pass absolute 
titles from the United States. After the confirmation the 
ultimate title was still in the government, and until the 
land confirmed was surveyed and patented (when a survey 
was necessary) no perfect title to any land or any particular 
tract of land was conveyed to the confirmee.: It appertained 
to the United States executive officers to designate and set 
apart the land confirmed to the claimant; and until this was 
done it could not be said that. he was entitled to any partic- 
ular part of the earth’s surface. This we understand to be 
the doctrine of the case of West v. Cochran, and we do not 
conceive that it is applicable to the case of a complete title 
emanating from the United States by a legislative grant. In- 
deed we consider the language of the court in that case as © 
maintaining this view—language so plain that it can not be 
misconceived. On page 415 the court says: ‘ It was compe- 
tent for congress to take up these titles or rights, and act on 
them either by legislating directly that each claimant should 
be confirmed and have a perfect title to his actual possession, 
lawfully acquired under France or Spain, without ascertain- 
ing in the act of confirmation, or by any special means pro- 
vided therein, the bounds of claims confirmed. But it was 
also competent for congress to provide that, before a title 
should be given to any possessor, the exact limits of his pos- 
session and the title which the United States was to give 
should be defined, and that this should be done by such agen- 
cies and in such manner as might be fixed by congress.” 
The court here evidently has in contemplation confirmations 
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under the two acts of 1812 and 1807, and contrasted the 
effect of such confirmations. This is made plain by what is 
said on the succeeding page, where it is remarked that con- 
gress might have said, as was done in the case of the St. 
Louis town lots and out-lots by the act of 1812, that each 
man should own what he lawfully possessed under the former 
government; and, if congress had done so, then the question 
would have been in this instance a matter of fact to be tried 
by a jury as to what the plaintiff did formerly possess and 
consequently own. Although the- preceding remark in its 
language is confined to “ town lots and out-lots,” yet it is ob- 
vious that they were used as examples or illustrations and 
with no view to limit the act to such lots, as its terms and 
the reason of it would apply as well to the commons as to 
any other private property enumerated in it. 

Another point made by the plaintiff is, that the statute of 
limitations did not begin to run against the corporation until 
it was vested with the power of disposing of the land, which 
was not conferred until March, 1851; that this want of a 
power of disposal in the corporation placed the lands out of 
commerce, and by the principles of the civil and Spanish law 
things out of commerce could not be prescribed for. We do 
not regard the doctrine of the Spanish or of the civil law in 
relation to the imprescriptibility of things out of commerce 
as having any application in this state since the introduction 
of the common law, whatever may have been its influence 
anterior to that event, a matter about which it is not now 
necessary to express an opinion. Angell, in his work on 
highways, says, that the doctrine of the earlier cases, that 
there can be no loss of the public right by mere non-user, 
has to some extent been departed from in more modern 
decisions. (Angell on Highways, 310.) We do not see any 
difference between the commons owned by the town and 
lands owned by any other corporation in trust for a special 
purpose. The principle is not apparent which secures the 
_land in one case more than the other from the operation of 
the statute. -It is not seen how the vesting of the legal title 
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to land in a-body natural or corporate, without the power of 
alienation, can protect it from the operation of the statute. 
The distinction in this respect between an individual and a 
corporation is scarcely discernible. The statute of limita- 
tions is a statute of repose, and extends to all the lands in 
the state the title to which has passed from the United 
States. The test of the applicability of the statute is the 
incapacity of the defendant to sue, and not the existence or 
non-existence of his right of disposal. The statute of lim- 
itations now in force would seem to bind the state. But if 
the state was not bound by the statute, that. principle would 
not extend to lands held by corporations under no disability 
to sue. In the case of McPherson v. Carondelet, 20 Mo. 192, 
and the City of Carondelet v. The City of St. Louis, 25 Mo. 
462, it was held that the City of Carondelet could maintain 
an action on her title to commons without a survey. 

The act of 22d December, 1824, concerning commons (R. 
C. 1825), gave the trustees or body corporate of any town 
authority to prosecute for all trespass committed on the com- 
mons belonging to the town. The act was continued in force 
by the revised code of 1835. (See R. C. 1835, tit. Laws.) 

. In the examination of this controversy we have not over- 
looked the principle of the case of Menard’s heirs v. Massey, 
8 How. —-, which maintains that a confirmation by act of 
congress, which passes a perfect title, may be of so indefinite 
a character, as to description, as not to prevail against a sub- 
sequent sale of land which may be included in a survey of 
. the confirmation made after such sale. 

The other judges concurring, the judgment is affirmed. 


—_+e#0er———__ 


City OF CARONDELET, Plaintiff in Error, vy. LANNAN e¢ al., 
Defendants in Error. 


1. Under the act of December 22, 1824, (R. C. 1825, p. 211,) as well as under 
the act of February 6, 1839, (Sess. Acts, 1839, p. 210,) the trustees of the 
town of Carondelet had power to make leases of the common of the town ; 
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they might under said act, in accordance with a town ordinance to that 
effect, make leases containing a clause of forfeiture for nonpayment of rent 
reserved ;, such forfeiture, when declared in proper form, could not be re- 
lieved against, although no demand of rent had been previously made. 
(Taylor v. Carondelet, 22 Mo. 105, affirmed.) 


Error to St. Louis Land Court. 


This was an action in the nature of an action of ejectment 
to recover possession of a lot in Carondelet common, that had 
been leased by the town of Carondelet in the year 1838. It 
is claimed by Carondelet that there was a forfeiture of the 
lease. The defendants set up in their answer that the lot in 
controversy had been leased by the town of Carondelet in the 
year 1838 to one Joseph Vient (under whom defendants 
claim) for the term of ninety-nine years; that the rent was 
duly paid until March 14, 1851, when, by accident, the 
tenant omitted to pay the rent due on that day, no demand 
having been made for the same; that on July 10, 1852, the 
lessor declared the lease forfeited for nonpayment of said rent, 
but never reéntered nor took possession of the premises, nor 
demanded possession thereof until the commencement of this 
suit ; that afterwards, to-wit, some time in the year 1852, so 
soon as the tenant was advised that the rent was in arrear 
and unpaid, a tender was made to the lessor of the whole 
amount of the rent in arrear and unpaid; that said lessor 
refused to receive the same. Defendants prayed that plain- 
tiffs might be decreed to receive said tender in full satisfac- 
tion and discharge of said arrearages ; that defendants might 
be decreed to be entitled to the possession of the premises 
sued for as against plaintiff; and that they might be relieved 
against said forfeiture. 

The plaintiff replied to this answer. To this replication 
there was a demurrer. The court sustained the demurrer, 
and set aside the forfeiture. The circumstances under which 
this forfeiture was declared are sufficiently set forth in the 
opinion of the court. 


Casselberry, for plaintiff in error. 
I. The case is substantially the same as the cases of Wood- 
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son v. Skinner, 22 Mo. 13; and Taylor v. Carondelet, 22 Mo. 
105. The board of trustees had as full power before as after 
the act of 1839 to pass ordinances authorizing the leasing of 
their commons and of adding penalties and forfeitures. 


N. Holmes, for defendant in error. 


I. This case does not come within the principle of Taylor 
v. Carondelet, 22 Mo. 105. That case turned on the special 
provisions of the act of February 6, 1839, and the force of 
an ordinance passed in pursuance thereof in 1845, under 
which the lease in that case was made. This lease was made 
before that act was passed, by virtue of the general powers 
of the corporation, as an incorporated town, incorporated by 
an order of the county court, in 1832, under the act of 1825 
(R. C. 1825, p. 764). The acts of 1825'and 1835 did not 
constitute the board of trustees a miniature general assem- 
bly and give them special “ legislative powers on the subject 
of leases” as the act of 1839 did, as held by this court in 
Taylor v. Carondelet. The ordinance of March 3, 1838, 
authorizing the board of trustees to lease the commons in the 
name of the corporation, merely directed them so to make the 
leases that they could “ annul” them and “ reénter’’ for non- 
payment in six months; and accordingly a stipulation to that 
effect was inserted in the lease as a part of the contract. It 
is, in effect, no more than the ordinary clause of forfeiture in 
a lease between private individuals. In such cases as this 
the courts grant relief. (2 Sto. Eq. § 1315, 1316, 1323 and 
note 3; 1 Spence Eq. Jur. 630; 2 White & Tud. L. C. 460; 
Bowser v. Colby, 1 Hare, 128; 1 Eden on Injunctions, 44; 
2 Platt on Leases, 475-482 ; Taylor, Landlord and Tenant, 
§ 495.) 


RicHARDSON, Judge, delivered the opinion of the court. 


We do not see how this case can be distinguished on prin- 
ciple from Taylor v. Carondelet, 22 Mo. 105. In 1839 the 
general assembly authorized the trustees of the town of 
Carondelet to grant leases of the common belonging to the 
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town, and invested them with all the power necessary to carry 
into effect the objects of the act. (Sess. Acts, 1839, p. 210, 
§ 2,6.) On the 12th day of July, 1845, the trustees passed 
an ordinance directing that the lots in survey No. 3 should 
be leased, and required that the leases should contain a 
provision to the effect that should the rent reserved in any 
lease or any part thereof remain unpaid for six months after 
the same became due, the board of trustees might by resolu- 
. tion declare the lease terminated and void, and the same 
shall expire and be determined from that day. The lease 
under which Taylor claimed was made under this ordinance, 
and contained a stipulation that if at any time the rent for 
six whole months should be in arrear and unpaid, the trus- 
tees of the town might terminate the lease by an order or 
resolution to be entered on record among the acts and pro- 
ceedings of the board. The court held that “the corpora- 
tion, in its political capacity, having required the insertion of 
the clause of forfeiture, it is as though it had been done by 
the legislature,” and that the forfeiture, being incurred under 
the provisions of a law, could not be relieved against in 
equity. 

We do not propose to review this case nor to discuss the 
reasoning or authorities that support it, and it is therefore 
sufficient for us to say that it has been decided, and in our 
opinion is decisive of the case at bar. So far as the act of 
1839 delegated to the corporation of Carondelet any of the 
legislative powers of the general assembly, it has accomplished 
by the second section, which simply empowered the trustees 
to grant leases of the common ; for the sixth section, which 
declared that the board of trustees should possess all the 
power and authority necessary to carry into effect the objects 
of the act, and to do all acts that might be proper for that 
purpose, was unnecessary and did not enlarge the power pre- 
viously granted; because the grant of power in the second 
section carried with it by implication the right to employ the 
. necessary means to give it. 

The act of 1824 concerning common, which was continued 
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in force by the revised laws of 1835, enacted that when any 
city, town or village had a common annexed to it, the trus- 
tees or a body corporate of such city, town or village might 
lease the same or any part thereof, reserving a yearly rent. 
(R. C. 1825, p. 211.) This law is quite as potential and 
delegated as much of the power of the state to the trustees of 
Carondelet as was conferred by the act of 1839. Under the 
authority of this law the trustees of Carondelet passed an 
ordinance on the third day of March, 1838, which directed 
that the common south of the river Des Peres should be 
leased for the term of ninety-nine years, and provided that 
‘should the rent or any part or portion thereof remain un- 
paid six months after the time at which the same shall be- 
come due, the board of trustees may annul the lease and 
reénter upon the property leased, without molestation or hin- 
drance on the part of the lessee.” Pursuant to the provisions 
of this ordinance the land-in controversy was leased by the 
trustees of the town to Joseph Vient, on the 24th March, 
1838, and it was stipulated in the lease that if at any time 
the annual rent reserved should be in arrear and unpaid for 
six months, the lessors, or their successors in office, might 
declare the lease forfeited by order or resolution entered on 
record among the acts and proceedings of the board, and 
might enter and take possession of the demised premises free 
from any claim of the delinquent lessee or his assigns. 

It appears that the annual rent that became due on the 
14th March, 1851, was in arrear and unpaid for more than 
six months, and for that reason a resolution was passed on 
the 10th day of July, 1852, by the city council of the city of 
Carondelet (being the successors to the board of trustees), 
and entered on the record among the acts and proceedings 
of the council, which declared the lease forfeited. 

The stipulations in the lease in this case, and in Taylor’s 
case, and the provisions of the ordinances of 1838 and 1845 
under which they were respectively made, and the proceed- 
ings of the city council to annul the leases, are substantially 
the same in every particular ; and the only possible distince- 
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tion that can be taken between the cases is in relation to the 
acts of 1829 and 1838, and these acts, in our opinion, confer 
tlie same general powers, and are not unlike in any respect 
material to the questions in this case. 

The judgment will be reversed and remanded; the other 
judges concurring. 





Horw’ s ADMINISTRATOR, Defendant in Error, v. City oF 
CaRONDELET, Plaintiff in Error. 


1, Taylor v. Carondelet, 22 Mo. 105, affirmed. 


Error to St. Louis Land Court. 


This was a proceeding to set aside a forfeiture of a lease 
executed in favor of plaintiff’s intestate, in April, 1846, by 
the board of trustees of the town of Carondelet. It appears 
from the finding that Huth (plaintiff’s intestate) died in the 
year 1849; that he paid the rent during his life; that Du 
Bouffay Fremon, public administrator, took charge of his 
estate on the 22d day of June, 1850; that he paid to the 
authorized agent and collector of the_board of trustees the 
rent up to April. 4, 1850; that July 10, 1852, the city of 
Carondelet passed an ordinance annulling said lease for non- 
payment of rent reserved which had remained unpaid for 
more than six months after the same became due; that 
Fremon was ever ready to pay said rent; that no demand 
was made, but that Thomas Chartrand, the duly authorized 
agent of the board of trustees for the collection of the rent 
accruing on the lease for the year ending. April 4th, 1851, 
agreed with Fremon and promised to call on him and re- 
ceive the said rent for the said year when the same should 
become due and payable; that said Chartrand failed to do 
sod, and by reason thereof the said rent was not paid; that in 
_ the latter part of the year 1852 said Fremon tendered to 
defendant all: the rent that had then accrued for the years 
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ending April 4, 1851, and April 4, 1852, together. with inter- 
est to the time of the tender. 
The court set aside the forfeiture. 


Casselberry, for plaintiff in ‘error. 


I. The agent had no power to make the agreement in 
evidence. There was no authority to extend the time. The 
city council never knew that he had made any arrangement 
of the kind until long after the lease had been forfeited. 


Whittelsey, for defendant in Srror. 


I. Equity will relieve of forfeiture on the ground of acci- 
dent. (2 White & Jud. L. C. 464; 3 Ves. 693; T. & R. 
434; 1 Hare, 128.) The defendant is but a corporation, and 
the provisions of its lease, although required by ordinance, are 
but contracts and covenants of the parties, as between land- 
lord and tenant. (Major v. Bailey, 2 Denio, 443 ; Grant on 
Corp. 129.) The rule that equity can not relieve against a 
statute does not apply to this case. 


RicHARDSON, Judge, delivered the opinion of the court. 


The lease in this case was made under the same law and 
ordinance, and is precisely similar in all its provisions to the 
lease in the case of Taylor v. Carondelet, 22 Mo. 105; and 
we do not see how this judgment can be affirmed consistently 
with the opinion in that case. 

The circumstance that the collector of Carondelet prom- 
ised the plaintiff to call upon him for the annual rent and 
failed to do so, presents a case .of hardship which is more 
properly addressed to the corporate authorities in considering 
an application to have the resolution declaring the forfeiture 
rescinded than to the court. It was the plaintiff’s duty to 
pay the rent without a demand, and it is his misfortune that 
he relied on the collector’s promise. He acted, no doubt, on 
assurances that would have misled the most prudent man ; 
but the agent was a mere ministerial officer, and it does not 
appear that he had any power to grant indulgence or to re- 
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lieve the plaintiff from the consequences of his own negligence 
or that of any other person. Ifa collector of the public rev- 
enue should promise a person to extend the time for the pay- 
ment of his taxes, and not to return him a delinquent, but 
from forgetfulness or any other cause should report the taxes 
unpaid, which would result in the advertisement or sale of 
the property for taxes, it would not be thought that the 
owner could obtain any relief in the courts; and we do not 
discover the principle in equity by which the plaintiff in this 
case can be relieved against a forfeiture which has been held 
to be the work of a statute. 

All the judges concurring, the judgment will be reversed. 


St. Louis Pusiic Scuoots, Plaintiff in Error, v. Crty or 
Str. Louis, Defendant in Error. 


1. The real estate belonging to the board of public schools of the city of St.’ 
Louis is liable to be assessed, under and by virtue of ordinances of the city 
of St. Louis, for the construction of sewers, paving of side-walks, opening 
streets, &c. (Lockwood v. City of St. Louis, 24 Mo. 20, affirmed.) 


Error to St. Louis Land Court. 


Demurrer to a petition. The plaintiffs are the board of 
president and directors of the St. Louis Public Schools. 
The petition is as follows: “ Plaintiffs state that they own 
and hold block No. 107 in the city of St. Louis, fronting on 
streets on every side thereof, and divers lots of ground in the 
city of St. Louis, and state of Missouri, all of which have 
not been disposed of to individuals by sale or lease, and all 
of which were granted by the United States, for the support 
of: schools in said city, by the acts of congress of June 138, 
1812, May 26, 1824, and January 27, 1831, respectively ; and 
that they also own, hold and use, at this time and for sev- 
eral years heretofore, divers school-houses, and other build- 
ings in said city, for the purposes of education, with their 
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furniture and equipments and the land appurtenant thereto 
and used therewith. The defendant, through its officers and 
agents, duly authorized by the ordinances of said city, are 
proceeding to assess and collect local. special taxes on and 
from said property, respectively, to pay the expenses of open- 
ing divers streets, of paving divers side-walks along said 
streets, and of constructing divers sewers in said streets, in 
the same manner as property belonging to private individuals 
is assessed and collected for the purposes aforesaid. Each 
piece of said property is assessed and taxed separately to pay 
for the opening of the street adjoining the same, and for pay- 
ing the side-walks thereof, and for constructing the sewer in 
each street. The said taxation is not for general revenue 
purposes, but is local and only on such portions of said pro- 
perty, respectively, as is near or contiguous to any street to 
be opened or in which a sewer is to be constructed. The 
plaintiffs contend that said property is exempt from taxation 
for any of the aforesaid purposes by the second section of 
the first article of the act of the legislature of this state, 
entitled ‘An act to provide for levying, assessing and col- 
lecting the revenue,’ approved December 13, 1855. The 
plaintiffs therefore ask this court for judgment against the 
defendant, forever enjoining and prohibiting said defendant 
from*assessing or collecting any part thereof for the purposes 
aforesaid, or for any other purposes whatever ; and the plain- 
tiffs also ask for such other and further and general relief in 
the premises as they may be lawfully entitled to.” 
The court sustained a demurrer to this petition. 


Casselberry, for plaintiffs in error. 


I. The principle of the case of Lockwood v. City of St. 
Louis is not applicable to this case. That case turned on 
the fact as to whether the improvements to be made were local 
or general. The property held by the St. Louis Public 
Schools is owned by the people of the whole city. The school 
corporation represents precisely the same people that the 
city corporation does. One is created for police purposes and 
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the other for educational.purposes. If the school property 
is benefitted by the improvement, let the city pay for it out 
of the general treasury. belonging to the people of the whole 
eity, and by this means the school property belonging to the 
whole population will be benefitted and the expense of assess- 
ing and collecting from the school board would be entirely 
avoided. The legislature never intended that the whole peo- 
ple should be burdened with the expense of levying, assessing 
and collecting a local tax of this kind on their own property. 
It is like an individual taking money out of one of his pock- 
ets and putting it into another. The school property of the 
city should be exempt from all kinds of taxation, whether 
local, -general, special or otherwise. (R. C. 1845, p, 1322, 
sec. 2.) 


Bay, (city counsellor,) for defendant in error. 


I, The tax imposed upon the schools was a special local 
tax, imposed for the purpose of paving side-walks, construct- 
ing sewers, &c., &c., and the exemption of the second section 
of the revenue act (R. C. 1855, p. 1323) has no application 
toa tax of this kind. (See Lockwood v. City of St. Louis, 
24 Mo. 20; 11 Johns. 77; 13 Penn. 107; 3 Wend. 263.) 


Napton, Judge, delivered the opinion of the court. _ 


We have not been able to distinguish this case from the 
case of Lockwood, 24 Mo. 20. It has been suggested that 
the two corporations concerned in this suit—the City of St. 
Louis and the St. Louis Public Schools—are identical in in- 
terest, being composed of the same constituents, and there- 
fore the local assessment levied and collected on the property 
of the Public Schools by the city authorities is merely trans- 
ferring the burthen of the improvement from one branch of 
the treasury to another. But although the citizens of St. 
Louis may be alike interested in both ‘corporations, the man- 
agement of each is distinct, invested in different bodies dif- 
ferently organized and governed by different rules and respon- 
sibilities. It is important to the interest of the people com- 
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posing each corporation that these: separate responsibilities 
should not be removed. The result of the contrary doctrine 
would be that every ordinance for paving a street, or making 
a sewer in a district of the city in which the Public Schools 
had property, would be virtually to tax the citizens of the 
district for an increase in the funds of the Public Schools, 
when it may be that this latter corporation has already ample 
means for its purposes. 

The judgment of the land court is affirmed, the other 
judges concurring. 


LamBeERrT e¢ al., Plaintiffs in Error, v. BLUMENTHAL eé al., 
Defendants in Error. © 


1. Where one is in possession of land asserting an exclusive title thereto, an 
action for partition can not be maintained against him by one out of pos- 
session who.claims a common title thereto; the claimant must first estab- 
lish his title in an action of ejectment. 


Error to St. Louis Land Court. 


This was an action for partition. Plaintiffs assert title to 
a portion of the premises in controversy under Lambert Sallé, 
dit Lajoye. Blumenthal, one of defendants, in his answer, 
denied the title of plaintiffs; alleged that neither plaintiff 
nor his co-defendant had ever been in possession of premises 
in controversy ; that he had been in possession adverse to the 
world since the year 1847. 

It appeared in evidence that the defendant Blumenthal had 
been in the actual possession of the premises for eight or nine 
years before the commencement of this suit, claiming title to 
the whole. Blumenthal claimed title under John B. Sarpy. 

At the close of the plaintiffs’ case, defendant Blumenthal 
asked the court to give the following instruction : ‘‘ The court 
instructs the jury that if they find the plaintiffs and the co- 
defendant of Blumenthal have never been in the actual occu- 
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pancy of the premises in dispute, and that Blumenthal and 

Sarpy have had the exclusive, actual, visible possession of the 
premises for about fifteen. years, claiming the same as their 
exclusive property, then the plaintiffs are not entitled to re- 
cover in this action of partition.”” The court refused to give 
this instruction. 

* The defendant then introduced evidence tending to show 
an outstanding title to the premises in the state of -Missouri. 
The court, at the instance of defendant Blumenthal, gave the 
jury the following instruction: “If the jury find from the 
evidence that the judgment in favor of the state of Missouri, 
the transcript of the record of which is given in evidence by 
defendant, was rendered, and upon execution issued therein 
the interest of Lambert Lajoye in the land in question was 
during his lifetime sold by the sheriff of St. Louis and con- 
veyed by deed given in evidence by defendant to the state of 
Missouri, and that said deed was executed as it purports to 
be, and that there is an outstanding title to the premises in 
dispute conveyed by said sheriff’s deed still remaining in the 
state of Missouri, then the jury are instructed that the plain- 
tiffs are not entitled to recover.” 

Certain ‘instructions asked by plaintiffs were refused. 
Plaintiffs took a nonsuit, with leave to move to set the same 
aside. 


S. A. Holmes and Romyn, for plaintiffs in error. 
Dick, for defendant in error. 


I. There was no title before the. court. Plaintiffs never 
had any title ; never were in actual possession. -There could 
be no presumption of possesssion, there being no title. Lam- 
bert Lajoye did not die seized of a valid title. The judg- 
ment and sheriff’s sale conveyed all his title. Sarpy was in 
exclusive possession fifteen years ago. He sold it in fee in 
1847 to. defendant, Blumenthal, who took absolute exclu- 
sive possession, and immediately asserted openly his exclusive 
claim to ownership by erecting his family residence. Upon 


‘these facts there is no principle of law which constitutes plain- 
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tiffs and defendants tenants in common. (4 Watts & Serg. 
251; lid. 184; 9 Cow. 561.) Unless there was a tenancy 
in common the action is not authorized by the statute. 


Scort, Judge, delivered the opinion of the court. 


This case presents the question whether a tenant in com- 
mon and of posssession can have a writ of partition against 
one in possession holding adversely to him. 

If this question were made to depend on the ancient Eng- 
lish law, there would seem to be but little doubt respecting 
it. Coke says: “ This word (tenet) in a writ doth always 
imply a tenant of the freehold. * * * If one coparcener 
disseize another, during this disseizin a writ of partition doth 
not lie between them, for that non tenent insimul et pro indi- 
viso.”’ (Co. Litt. 167 a.) Baron Comyns is to the same 
effect. (5 Com. Dig. 225.) Viner says, the word tenet in 
a writ always implies a tenant of the free hold, and therefore 
if one parcener be disseized by the other no writ of partition 
lies. (16 Viner, 225.) This principle has been recognized 
in many of the American courts. In the case of Adams v. 
Ames Iron Co. 24 Conn. 230, the court says, it was an estab- 
lished rule of the common law, by which the writ of partition 
would be only between coparceners, that the plaintiff must 
be in possession or seized of the land when the writ was 
brought ; and, since the remedy by partition has been ex- 
tended to joint tenants and tenants in common, the same rule 
has been uniformly adopted, whether the remedy is sought 
by writ or bill in equity. In the case of Law v. Patterson, 1 
Watts & Serg. 185, it was determined that an adverse hold- 
ing by one tenant in common for any length of time, however 
short, previously to the institution of an action of partition, 
will bar a recovery in such form of action. The case of 
Clapp v. Bromagham, 9 Cowen, 560, is full on this question, 
and deserves the more attention because it is founded on a 
statute bearing a close resemblance to our own. The statute 
to which allusion is made is that which was in force prior to 
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the last revision of the New York statutes. (R. C. 1813, p. 
507.) In that case it was insisted that the entry of one ten- 
ant in common was no disseizin of his cotenants. The court 
answered the argument with the language of the supreme 
court of the United States in Ricord v. Williams, 7 Wheat. 
50, that in general the entry of one heir will enure to the 
benefit of all; ‘and that if the entry is made as heir and 
without claim of ‘an exclusive title, it will be deemed an 
entry not adverse to, but in consonance with, the rights of 
the other heirs ; but it is clear that one heir may disseize his 
co-heirs and hold an adverse possession against them, as well 
as a stranger ; and that, notwithstanding an entry as heir, he 
may afterwards, by disseizin of his co-heirs, acquire an exclu- 
sive possession on which the statute will run; that an ouster 
or disseizin is not to be presumed from the mere fact of sole 
possession, but that it may be proved by such possession, ac- 
companied with a notorious claim of an exclusive right. The 
same case in New York determined that, in a proceeding for 


_ partition, the plaintiff must allege that he is seized, and show 


a present actual possession ; and that a mere right of entry 
will not satisfy the averment; and that a subsisting adverse 
possession of the defendant, though short of twenty years, is 
a bar. (Burnhams v. Burnhams, 2 Barb. 408.) 

We do not conceive that the rule above stated extends to 
lands unoccupied, where there is only that possession in law 
which is connected with the title to land. There could be 
no adverse possession under the circumstances, and those 
having the legal title would in law be seized of the land in 
such sense that they would be entitled to the process of par- 
tition. But where one is in the adverse possession of land, 
claiming it exclusively against all others, one claiming title 
and out of possession can not maintain a suit for partition. 
He must first try his right in an action of ejectment, and after 
that is established he may institute his proceedings for par- 
tition. The practice of making a suit in partition the form 
of trying an action of ejectment is frequently productive of 
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ought to be kept separate and distinct in order to a proper 
determination of them ; and often causes great embarrass- 
ment in the proceedings. - 

The provision in the seventeenth section of the act concern- 
ing partition, that where there are parties claiming the same 
portion adversely to each other, the court may decide upon 
such adverse claims, does not affect this question. This pro- 
vision was intended to meet difficulties that might arise dur- 
ing the progress of the suit. The plaintiff might bring in 
persons as defendants claiming the same interest; or one 
may have had himself made a party under the eleventh sec- 
tion of the act; in such cases, in order to obtain the ends 
proposed by the proceeding, the determination of such ques- 
tions becomes necessary. 

The effect of this opinion is to end this proceeding and to 
put the plaintiffs to their action of ejectment. The point was 
not made, and no opinion is given on the question whether, 
under all the circumstances of the case, a deed from the state 
to Sallé, the ancestor, may not be presumed from the length 
of time. As the plaintiffs are standing on a nonsuit; as 
their petition does not allege that they hold jointly with the 
defendant ; and as, according to this opinion, it is clear that 
they can not recover in this form of action, the judgment will 
be affirmed ; the other judges concur. 


—_+eee,—— 


Harpcast.e et al., Plaintiffs in Error, v. Hickman et al., De- 
fendants in Error. 


1. A. assigned his goods and stock in trade to B. for the benefit of his cred- 
itors; C. commenced a suit by attachment against A. and attached the 
goods assigned in the hands of B., and summoned B. as a garnishee ; B., 
to obtain a surrender to himself of the goods attached, executed a bond in 
favor of €., of which the condition is as follows: ‘The condition of the 
above obligation is such, that, whereas the said obligee has commenced suit 
in the St. Louis court of common pleas, by attachment, returnable, &c., 
against A.; and whereas the sheriff of St. Louis county has by virtue of 

said attachment seized upon and taken into possession a part of the stock of 
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merchandise embraced in a deed of assignment from said A. to B., and has 
also summoned said B. as garnishee in said court; and whereas said ob- 
ligee has directed and will cause the sheriff of St. Louis county to deliver 
and yield up to said B. the goods and merchandise so by him the said sheriff 
levied on by virtue of said writ of attachment: Now, if said obligee should 
fail to sustain his said suit so commenced by attachment as aforesaid—or if 
said obligee should sustain his said suit so commenced by attachment as 
aforesaid and obtain judgment against said B. as garnishee of A., and the 
said B. shall within thirty days thereafter pay the amount of such judg- 
ment to said obligee—then this obligation to be void. It is understood that 
by judgment is meant final judgment, and that the said B. will, in fulfill- 
ment of the condition of this obligation, pay any judgment which may be ren- 
dered in the attachment suit aforesaid against said A., or against himself as gar- 
nishee of said,” §c. 

Held, that the contingency provided for in the condition of the bond was a 
failure, on the part of B., to pay such a judgment in the attachment suit as 
would reach the property attached ; that is, one against himself; not a gen- 
eral judgment against A. 


Error to St. Louis Court of Common Pleas. 


Demurrer to a petition. The petition is as follows: 
“ Plaintiffs state that said defendants on the 17th day of 
October, 1853, made their certain promissory obligation, 
under their hands and seals, which is in the words and 
figures following, to-wit: ‘ Know all men by these presents, 
that we, Benjamin F. Hickman and Robert. Fisher, as princi- 
pals, and James M. Hughes, surety, are held and firmly 
bound unto Addison L. Hardcastle, George F. Hardcastle and 
Walter B. Carr, doing business in St. Louis under the name 
and style of A. L. Hardcastle & Co., in the penal sum of 
$20,000, for the payment whereof we bind ourselves, our 
heirs and assigns firmly by these presents, sealed with our 
seals and dated this 17th of October, 1853, at St. Louis, Mis- 
souri.. The condition of the above obligation is such, that 
whereas the said obligees have commenced suit in the St. 
Louis court of common Pleas, by attachment, returnable to 
the February term, 1854, of said court, against John Mudgett 
and William C. James; and whereas the sheriff of St. Louis 
county has by virtue of said attachment seized upon and 
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braced in a deed of assignment from said Mudgett & James 
to said Hickman & Fisher, and has also summoned said Hick- 
man and Fisher as garnishees in said suit; and whereas the 
said obligees have directed and will cause the sheriff of St. 
Louis county to redeliver and yield up to said Hickman & 
Fisher the goods and merchandise so by him the said sheriff 
levied on by virtue of said writ of attachment: Now if said 
obligees should fail to sustain their said suit so commenced 
by attachment as aforesaid, or.if said obligees should sustain 
their said suit so commenced by attachment as aforesaid and 
obtain judgment against said Hickman & Fisher as gar- 
nishees of said Mudgett & James, and the said Hickman & 
Fisher shall within thirty days thereafter pay the amount of 
such judgment to said obligees, then this obligation to be 
void. It is understood that by judgment is meant final judg- 
ment, and that the said Hickman -& Fisher will, in fulfill- 
ment of the condition of this obligation, pay any judgment 
which. may be rendered in the attachment suit aforesaid 
against said Mudgett & James, or against themselves as gar- 
nishees of said Mudgett & James. [Signed] Benj. F. Hick- 
man (seal), Robert Fisher (seal), James Hughes (seal).’ 
‘It is understood and agreed that as the sheriff of said county 
las already sold a few articles under said attachment, that 
the said articles are not to be delivered under the above 
agreement, the said articles being the same sold on the 
morning of the above mentioned day at public sale, and that 
this stipulation is a part of the above obligation. As witness 
our hands and seals the day and year above written. [Signed] 
Benj. F. Hickman (seal), Robert Fisher (seal), James M. 
Hughes (seal) ;’? which instrument in writing was delivered 
duly signed and sealed by said defendant to said plaintiff, and 
it is herewith filed as an exhibit hereto; and the said goods, 
wares and merchandise, mentioned in said instrument as 
levied upon by said sheriff, were delivered up to said Hick- 
man & Fisher, excepting only the said articles that had been 
sold by the sheriff of the value about five-dollars ; and the 
said Hickman & Fisher received the said goods, wares and 
31—VOL. XXVI. 
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merchandise so delivered to them by said sheriff, and caused 
the same to be sold and disposed of, and received: the pro- 
ceeds thereof. Plaintiffs further state that on the 19th day 
of ‘February, 1856, at the February term of the St. Louis 
court of common pleas, they, the plaintiffs, recovered a final 
judgment against John Mudgett and William C. James, in 
the said suit of attachment against them, wherein said goods, 
wares and merchandise had been seized by said sheriff, for 
the sum of $10,948.78, with costs; which said judgment is 
in full force and effect, not satisfied or appealed from, or 
otherwise vacated ; and neither the said Mudgett & James or 
the said defendants, or either of them, have, although often 
requested so to do, paid the same or any part thereof, but 
the same still remains due and unpaid; and the plaintiffs ask 
judgment against the defendants for the amount of said judg- 
ment and the costs thereon, with interest from the time of the 
recovery of said judgment, together with costs of this suit.” 
The court sustained the demurrer. 


Shepley and B. A. Hill, for plaintiffs in error. 


I. The literal meaning of the words of the bond is clear. 
It is to pay upon a judgment being rendered against Mudgett 
& James. The concluding portion of the condition appears 
upon its face to be added with a view to make the obligation 

‘certain and beyond dispute. There is no ambiguity in the 
bond and no repugnancy in its provisions. -If the bond was 
made under a mistake of law as to the responsibilities of the 
parties, this is no defence. (4 Mass. 427; Hunt v. Rousma- 
nier, 1 Pet. 361; 2 Dev. 508; 6 Johns. Ch. 166; 2 Mason, 
342 ; 17 Verm. 485; 7 Paige, 1387; 1 Stew. 81; 2 Humph. 
148 ; 5 Humph. 529; 1 Gilman, 595; 4 Maryl. Ch. D. 335; 
25 Ala. 452; 11 Texas, 211; 16 Ill. 457; 15 How. 162; 13 
Ark. 129.) 


8S. T. & A. D. Glover, and Gantt and Whittelsey, for de- 
fendants in error, cited the following authorities: 2 Pars. 17 
_ notes 14,19, 115; 5 Term, 522; 1 How. 187, 169; 5B. & 











MARCH TERM, 1858. 479 





Hardcastle v. Hickman. 





A. 606; 4 M..& S. 420; Cowp. 9;:1 Edw. Ch. 34; Chitty 
Cont. 61, 76; 8 Mass. 216; 19 Maine 397; Lieber’s Her- 
meneutics, 99, 120; 1 How. 183; 4 Ark. 92; 6 Mart. 662. 


NapTon, Judge, delivered the opinion of the court. 


The construction, which the court of common pleas gave 
to the bond sued in this case, is, in our opinion, the only one 
which it could receive consistently with the intent of the 
parties. The purpose of the instrument sufficiently appears 
upon its face. A suit had been instituted by the plaintiffs 
against Mudgett & James by attachment, and the property 
assigned to defendants was sought to be made liable to the 
attachment. The defendants, in order to retain the property 
and proceed with the sales they had commenced, agreed to 
pay the plaintiffs this debt if the suit against them as gar- 
nishees should prevail. The question between them was 
whether the property was liable to the attachment, or whether 
the assignment would hold it free from the attachment ; and 
to provide for the settlement of this question either way was, 
beyond all doubt, the matter which the parties set-about to 
accomplish in this bond. They did, beyond all doubt, make 
provision for this contingency, whichever way it might turn 
out. But in a supplementary or explanatory clause of the 
agreement another contingency is mentioned, which is, lite- 
rally construed, a mere general judgment against Mudgett & 
James, and thus construed the contingencies previously pro- 
vided for are rendered superfluous. 

There could be no judgment against Hickman & Fisher 
without first a judgment against Mudgett & James. If the 
word “ or” inthe explanatory clause be replaced by “ and” 
the whole agreement is easily explained and reconciled. 
This must be done in order to carry out the intent of the 
parties, or the judgment against Mudgett & James referred 
to in the explanatory clause must be understood to be such 
a judgment as would reach the property attached, and 
not a general judgment binding and reaching his general 
property—a judgment in which Hickman & Fisher could 
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have no concern or interest. The judgment spoken of in the 
bond, which was to fix ‘the liability of the defendant, is a 
judgment in the suit by attachment—a judgment which would 
reach the property attached. 

It does not appear from the recitals or obligatory clauses 
of this bond, that the validity of the claim of the plaintiff 
against Mudgett & James was a matter of dispute or doubt. 
But the matter in issue between the plaintiffs and defendants 
was, whether the property assigned to the latter was liable to 
this judgment or not. It may be that the parties supposed, 
that, as there was a plea in abatement put in, no separate 
judgment could be obtained against Mudgett & James. It 
may be that they supposed the law to be, that, where an 
assignment was fraudulent on the part of the assignors, 
Mudgett & James, it would fall altogether, although the 
creditors provided for may have had no participation in the 
fraud. It is not material what opinion may have been en- 
tertained about this matter. The question is, what kind of 
a judgment did they have in view when they spoke of a judg- 
ment ‘against Mudgett & James alone? Did they mean a 
general judgment:after a dismissal of the attachment, or did 
they mean a judgment that would bind the property at- 
tached? They speak of a judgment against the defendants, 
Hickman & Fisher, and they speak of a judgment against 
the defendants, Hickman & Fisher and Mudgett & James ; 
and, in the concluding explanatory paragraph, they speak of 
a judgment against Mudgett & James alone. But, through- 
out, they speak of the judgments as obtained in the attach- 
ment suit, having clearly in view a judgment against the 
property in dispute, and not a general judgment in which 
the defendant could have no concern: unless it clearly so 
appeared by the agreement. 

It is said that no ambiguity is to be found in the language 
used in this concluding paragraph of the bond, and that we 
must give full effect to it, cost what it will. We do not con- 
sider ourselves at liberty to give this literal construction to 
it at the expense of sacrificing all the previous words of the 
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agreement, and the manifest intent of the parties as gathered 
from the whole instrument. This we must do in order to 
carry out the views of the plaintiffs. 

What is the necessary consequence of giving to this instru- 
ment the construction claimed by the plaintiffs? The substan- 
tial amount of the entire agreement is, according to this 
interpretation, that Hickman & Fisher bound themselves to 
pay.a claim of the plaintiffs against Mudgett & James when- 
ever it was finally established by a judgment in court. Now 
if this was the object of the parties—and it could be noth- 
ing more nor less, if we give the construction to the bond 
now insisted on—what was the use of any reference in the 
bond to the attachment, or to the probable or possible result 
of that attachment so far as it might affect the defendants 
and their claims under the assignment? It was impossible 
for the plaintiffs to make any thing out of their attachment, 
or procure any judgment against Hickman & Fisher, un- 
less the debt of Mudgett & James was first established. 
If that, had no existence, all inquiry into the fraud of Mudg- 
ett & James was unnecessary and superfluous ; and if the 
intent was. to make Hickman & Fisher responsible in the 
event of establishing the demand against Mudgett & James 
and upon that alone, it was perfectly useless, in the paper 
writing which was to provide for this, to say.a word about 
the attachment or make any reference to any judgment 
against Hickman & Fisher, for no judgment could ever be 
obtained against Hickman & Fisher unless one was first had 
against Mudgett & James ; and if the latter contingency was 
to fix the liability to be provided for, why name any thing 
about the fermer? The intent was, as the argument of the 
plaintiffs assumes, that Hickman & Fisher were to be respon- 
sible when the debt against Mudgett & James was estab- 
lished and however the attachment suit might terminate as 
to Hickman & Fisher and the property in the assignment. 
We then have the parties guilty of the absurdity of providing 
for a contingency which really and in fact had nothing what- 
ever to do with fixing their liability. The contingency men- 
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tioned in the explanatory clause, construed in this way, was 
the \only one of any importance, and it was plainly one 
controlled by circumstances altogether independent of the 
attachment and assignment, and was in truth to be decided 
upon the single fact of indebtedness between Mudgett & 
James and. the plaintiffs. 

One would think-that this purpose could have been accom- 
plished ina much plainer and more simple and intelligible 
manner. We must suppose that this purpose must have 
sprung up near the conclusion of the writing sued on. It 
certainly did not exist when it was commenced, for -it is 
totally inconsistent with every portion of the instrument 
except the concluding paragraph. If it was the design of 
this concluding paragraph to carry out a purpose of this 
sort, entirely inconsistent with all that preceded it and ren- 
dering the whole previous writing a dead letter, it is strange 
that men of business habits, competent to express their inten- 
tions clearly, did not abandon the agreement framed under 
a different idea as useless and not conforming to their subse- 
quent understanding. It would have been more easy, more 
simple and more natural to have done this than to have 
attempted to interpolate a new contract in the old one, intro- 
ducing a new liability swallowing up the old ones, and ren- 
dering all that had gone before entirely superfluous. 

But the prominent, leading idea of the supplementary 
paragraph is to provide for the finality of the judgment, to 
render it clear that whatever judgments had been previously 
described should be only final ones, the termination of the 
litigation. Restricting the judgment against Mudgett & 
James to one of this character, and which necessarily reached 
the property in dispute, the entire agreement is consistent, 
easily understood, rational and perfectly fitted to effect the 
purposes which the recitals show were in the minds of the 
partiés. To adopt the other interpretation and give a full, 
independent and unrestricted meaning to the words of the 
explanatory, concluding clause, would be to abolish all the 
recitals and obligations previously written down, and would 
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be moreover imposing an obligation upon the defendant, for 
which no reason is recited or alleged on the face of the 
agreement, and for which no motive can be perceived in the 
circumstances attending the transaction. 

Judge Scott concurring, the judgment is affirmed ; Judge 
Richardson had been of counsel. 





THE STATE, TO USE OF MILLER’S ADMINISTRATOR, Defendant in 
Error, v. BIpLINeMaAIER, Plaintiff in Error. 


1. Where the interests of two estates in course of settlement conflict—as 
where there is a demand in behalf of one estate to be presented for allow- 
ance against the other—the same person can not act as the administrator of 
both estates in the matter of obtaining an allowance of the demand; should 
a demand be allowed under such circumstances against one of the estates, 
the proceeding will be regarded as a nullity. 


Error to St. Louis Court of Common Pleas. 


This was a suit brought by and on the relation of Adolph 
Kehr, as administrator de bonis non of Catherine Miiller, de- 
ceased, against Bidlingmaier and others, securities in the 
administration bond of Jacob Miller, deceased, who was 
the administrator of said Catherine up to the time of his 
death and prior to the appointment of Kehr. The breach 
assigned was the alleged nonpayment to said Kehr of a bal- 
ance found on a settlement of said Jacob’s account with the 
estate of said Catherine, to be due by him to said estate. 

The defences set up were that said alleged final settlement 
was unfair, false and erroneous ; that it was invalid and of 
no force and effect as against said securities ; that said secu- 
rities were not notified of said settlement and had no oppor- 
tunity to defend against the same ; that said Jacob was the 
owner of the property (except the real estate), and that it 
was inventoried by him as belonging to said estate by mistake 
and through ignorance. 

The case was tried by the court, and the facts set forth in 
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its finding are substantially.as follows: On the 22d day of 
June, 1850, the bond sued upon was executed and Jacob 
Miller appointed administrator of said Catherine Miller. 
He died July 3, 1854, leaving his administration unsettled. 
On the 6th day of July, 1854, said Kehr was appointed his 
administrator, and on November 6, 1854, said Kehr was also 
appointed administrator de bonis non of said Catherine Mil- 
ler. On the 21st day of March, 1855, at the March term 
of the St. Louis probate court, said Kehr, as administrator 
of Jacob Miiller, made final settlement of said Jacob’s ad- 
ministration of said. Catherine’s estate, and a balance of 
$10,449.35 was adjudged to be due from said Jacob’s estate 
to said Catherine’s estate. The court further found that the 
amount due at the date of the trial was $8,194.91, and ren- 
dered judgment for the penalty of the bond, assessing the 
damages at the sum last above named. 
A motion for a review was overruled. 


Krum & Harding and Hamilton, for plaintiffs in error. 


I. The court below should have given judgment for defen- 
dant ; 1st, because the alleged settlement was unfair, irreg- 
ular, false and void as to the securities. The policy of the 
law should not permit an administrator of one estate to make 
a settlement charging the estate with indebtedness to another 
estate of which he is also administrator, thus occupying the 
position of plaintiff and defendant; 2d, because if such a 
course be permitted at all, enough is shown in this case to 
impeach the settlement for fraud ; 3d, because an adminis- 
trator de bonis non can not sue the securities of his prede- 
cessor for a balance due by the predecessor to the decedent’s 
estate.. The administrator de bonis non can only administer 
the goods and assets remaining unadministered. Creditors, 
legatees and distributees are the only parties who can sue 
upon the bond. (6 Ala. 36; 6S. & M. 323; 20 Mo. 99; R. 
C. 1845, art. 7, sec. 6, Administration Act.) 4th, because it 
does not appear that the estate of Jacob Miiller was insol- 
vent, or that any attempt has been made to collect the bal- 
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ance claimed from his estate, or judgment order in favor of 
Catherine Miiller’s estate against him. (8 Brev. 530; 6 
Ala. 86; 2 Black. 52.+) 


. Whittelsey, for plaintiff in error. 
Scott, Judge, delivered the opinion of the court. 


There seems to be a departure from correct principles in 
the management of this suit. This is,to be attributed to the 
action of the probate court in permitting the same individual 
to represent interests hostile to each other. The record 
offered in evidence shows that Adolph Kehr—as administra- 
tor of Jacob Miller, who was administrator of Catherine 
Miiller—voluntarily appeared in court, and made a settle- 
ment of his account as such administrator, he (the said 
Adolph Kehr) being also. the administrator of Catherine 
Miller. Adolph Kehr, as administrator of Catherine Miller, 
could not settle an account with the same Adolph Kehr, as 
administrator of Jacob Miiller. As the claims of the two 
estates were antagonistic they should have been represented 
by different persons. As this dilemma was produced by the 
taking upon -himself the administration of two estates the 
interests of which were conflicting, Kehr should have resigned 
one of those administrations when this conflict of interest 
appeared. Fair dealing required such a course, and it was 
necessary to preserve the proceedings from suspicion. If any 
error had been committed in such a proceeding to the preju- 
dice of Jacob Miiller’s estate, who was there to protect it by 
an appeal? The administrator was interested by way of 
commissions in making the settlement. There is no other 
mode of treating such irregularities than by regarding the 
proceedings in which they occur as nullities. This is in ac- 
cordance with the principle of Caldwell v. Lockridge, 9 Mo. 
358, which maintains that, where a proceeding was had in 
the county court. under. such circumstances that a party 
affected by it had no opportunity of appealing, the proceed- 
ing would be regarded as a nullity. 
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The real plaintiff, Kehr, not yet satisfied, brings this suit, 
by which he would reap the fruits of his conduct in the pro- 
bate court. Although this action is brought in the name of 
the State nominally, yet the real party is he for whose use the 
suit is brought. That party is Adolph Kehr, as administra- 
tor of Catherine. Miller. The suit is brought on a bond in 
which Jacob Miiller is the principal, and the same Adolph 
Kehr is his administrator. It is true it is only against the 
sureties to the bond. But have not those sureties a right to 
all the defence that the administrator of Jacob Miiller could 
make to the action? Ali the books, papers and accounts, to 
the use of which the securities are entitled, are in the hands 
of him who is prosecuting this suit. So, in effect, Adolph 
Kehr, as administrator of one estate, is prosecuting a suit 
against Adolph Kehr, as administrator of another estate. 
How is the defendant’s estate to be protected? It is not for 
Kehr, with the bias on his mind, to determine whether it is 
indebted or not. That estate should be defended by one 
who has not an interest that it should go undefended. By 
holding on to the administration of Jacob Miiller’s estate, he 
puts it out of the power of these defendants to make a defence. 
Had this suit been brought against the administrator of Miil- 
ler as well as against the sureties, the irregularity of the pro- 
ceeding would have been apparent ; but Kehr, availing him- 
self of the statute which allows any one or more of the par- 
ties to a contract to be sued, omits suing himself, and only 
sues the sureties, he himself representing the principal in the 
bond. A party by his own act should not obtain this undue 
advantage. There is no reason nor necessity for making the 
law the instrument of such injustice. There is no want of 
persons willing to become administrators. The interests of 
estates should not be sacrificed that one man may adminis- 
ter many of them. The whole difficulty would have been 
obviated if Adolph Kehr, as soon as it was apparent that the 
interests of the estates of Jacob and Catherine Miiller were 
hostile to each other, had yielded up the administration of 
one of them. The securities of Jacob Miller have just cause 
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of complaint against such proceedings ; and when there is no 
necessity for it, the law should not tolerate them. It was 
not in the power of the sureties of Jacob Miiller to have had 
his administrator, Kehr, removed, that they might have had 
the benefit of a defence supported by such evidence as might 
have been in the hands of the administrator. The power in 
the court to compel a production of papers had nothing to do 
with the case. By his undue desire of administrationships, 
Kehr could not impose on the defendants any such burden, 
who had a right to all the aid in their defence that a lawful 
and faithful administrator of Miller could give them. 

The case does not involve the question whether in this 
state an action can be brought against an heir on the bond 
of his ancestor before the administration is settled and the 
debts are paid. It is averred in the petition that the ad- 
ministration. on the estate of Fincke was closed; from which 
we infer there was no other debt than this, as there was no 
point made in relation to it in the court below. 

The judgment is reversed and the cause remanded ; the 
other judges concur. 


DENNISON, Appellant, v. SmirH e¢ al., Respondent. 
1. To enable a party to maintain an action of forcible entry and detainer it is 


not necessary that the entry should be with actual force ; it is sufficient if 
the entry be made against the will of the party in actual lawful possession. 


Appeal from St. Louis Land Court. 


Cline 5 Jamison, for appellant. 
Shreve, for respondents. 


NaPTon, Judge, delivered the opinion of the court. 


The sixteenth section of the act concerning forcible entry 
and detainer declares that “ the complainant shall not be 
compelled to make further proof of the forcible entry and 
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detainer than that he was lawfully possessed of the premises, 
and that the defendant. unlawfully entered into and detained 
or unlawfully detained the same.” 

Where an entry is made upon land against the will of the 
party in actual lawful possession, the party from whom the 
possession is withheld is entitled to his action. No actual 
force is necessary to be proved. (Warren v. Ritter, 11 Mo. 
356; Cathcart v. Walter, 14 Mo. 17.) ‘The court instructed 
the jury that the plaintiff could not recover. We. do not 
consider the testimony of a character that would justify such 
an instruction. There was certainly evidence to show an 
entry “with strong hand’—five or six men on horscback, 
armed ‘with guns and pistols, approaching the house during 
the temporary absence of the occupant, and their appearance 
and manner being sufficiently “‘ threatening” to induce some 
laborers‘on the place in the employment of plaintiff to leave 
suddenly, in the midst of their days’ work, without asking 
any questions. “True, no actual menaces were proved ; none, 
it seems, were necessary. Their appearance and manner 
may have sufficiently indicated their purpose to render threats 
unnecessary. This was a matter for the jury. 

We are unable to see why the conversation between plain- 
tiff and defendant, occurring after the entry, was excluded. 
Something had been said on cross-examination about the 
plaintiff’s consent to this’ intrusion. This conversation 
might have’ fully explained the truth of this matter. Be- 
sides, the defendant’s admission would be evidence against 
him on other grounds. 

The judgment is reversed and the cause remanded; the 
other judges concur. 
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ScuiLLinc, Respondent, v. Speck, Appellant. 


1. Where it is sought to remit a portion of a judgment, a new judgment must 
be entered for the amount of the first less the sum remitted. 


Appeal from St. Louis Circuit Court. 


Holmes and Romyn, for appellant. 


Kribben, for respondent. 
Ricwarpson, Judge, delivered the opinion of the court. 


There is no bill of exceptions in this case, and, as we can 
not see the evidence, instructions or motions of any kind, we 
can only notice such questions as arise on the record proper. 
It appears that the jury returned a verdict in favor of the 
plaintiff for seven hundred and fifty-two dollars and sixty- 
nine cents, for which sum judgment was immediately ren- 
dered. Several weeks afterwards, during the term, the fol- 
lowing entry was made: “ Now at this day comes said plain- 
tiff by his attorney and remits one hundred dollars of the 
judgment herein, and the court having duly heard and con- 
sidered the motion for a new trial herein, and being fully 
advised of and concerning the premises, doth consider and 
adjudge, that said motion be overruled.” No other entry 
appears in the transcript after the judgment, except the one 
allowing an appeal. 

It does not appear that the judgment was corrected after 
the remittitur, but it was allowed to stand for the full amount 
of the verdict. It was the duty of the plaintiff to have seen 
that the judgment was properly entered, and for a sum not 
greater than he was entitled to; and for this error the judg- 
ment of the circuit court will-be reversed, and judgment will 
‘be rendered in this court for the amount the plaintiff was 
entitled to after the remittitur. (Johnson v. Robertson, 1 
Mo. 615). The other. judges concur. 
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Barciay, Respondent, v. GLope. MutruaL INsuRANCE Com- 
PANY, Appellant. 


1. In a suit against.a corporation, a stockholder thereof is a competent witness 
in behalf of the corporation; he is not a person for whose immediate ben- 
efit the suit is defended, although, in case of a deficiency of corporate prop- 
erty, his individual. property would be liable to be taken on execution to 
double the amount of his stock. 

2. Quere, would he be a competent witness if the corporation should be shown 
to be insolvent ? 


_ Appeal from St. Louis Court of Common Pleas. 


This suit against the Globe Mutual Insurance Company 
was commenced March 27, 1855. The defendant, at the 
trial, called as a witness W. W. Greene, president of the 
Globe Mutual Insurance Company, the defendant, who, being 
examined on his voir dire, stated that he was a stockholder 
in said company. The court ruled that he was incompetent. 
It is deemed unnecessary to set forth the facts bearing upon 
the other questions discussed. 


Hudson §. Thomas and Biddlecome, for appellant. 


I. Greene, although a ‘stockholder, was a competent wit- 
ness. He was not a person for whose immediate benefit the 
suit was defended. (York & Cumberland R. R. Co. v. 
Pratt, 40 Maine, 453; 1 Greenl.. Ev. § 416; Washington 
Bank v. Palmer, 2 Sand., S. C. 686; N. York & Erie R. R. 
v. Cook, id. 732; Montgomery Bank v. Marsh, 3 Seld. 481.) 


S. T. & A. D. Glover, for respondent. 


I. Mr. Greene was an incompetent witness. The suit was 
defended for his immediate benefit. If no corporate property 
could be found, then his private property was liable to the 
execution. (R. C. 1845, p. 233, § 13; Bank of Ithica v. 
Bean, 2 Code. Reporter, 188.) When. the judgment in a 
cause binds the party so that an execution may issue against 
him without further judicial action, it would seem to fix an 
immediate benefit or interest in him to defeat the suit. If 
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not, it would be difficult to conceive in what manner such 
benefit could arise. No owner of a-steamboat has been 
allowed since the new practice act to testify on behalf of the 
boat; yet the steamboat is a person by our law and may be 
sued as such. (19 Mo. 73.) 


Scorr, Judge, delivered the opinion of the court. 


This judgment will be reversed for the reason that the 
evidence of the president of the company, who was a stock- 
holder, was excluded. A-stockholder of a corporation, which 
is a defendant in an action, is not a person for whose imme- 
diate use such action is defended. Although the property of 
the witness was liable to an execution in the event of a want of 
corporate means to satisfy the judgment that might be recov- 
ered, yet, as the want of those means was not shown, the 
relation of the stockholder to the corporation was not variant 
from that of a stockholder in any corporation which was not 
subject to an execution, so far as this question is concerned. 
We express no opinion on the question of the competency of 
the witness had the insolvency of the company been proved. 
Under our statute, it has been held that a partner not a party 
to an action was a competent witness for the partner who 
was sued. (Weston v. Hunt, 19 Mo. 505.) So also, that a 
distributee was a competent witness for the administrator in 
prosecuting or defending a suit for or against an estate. 
(Stein v. Weidman’s Adm’r, 20 Mo. 17.) Is the stockholder 
of a corporation more interested than a partner in trade or a 
distributee ? The precise point involved in this suit has been 
determined by the court of appeals in New York. It was 
there held that a stockholder of a corporation is not a person 
for whose immediate benefit the suit is prosecuted in an ac- 
tion in which such corporation is plaintiff and in which such 
stockholder is not individually named as a party. (Mont- 
gomery Co. Bank v.. Marsh, 3 Seld. 485.) This case cited 
and approved several preceding decisions of the question in 
the same way. These were all under a statute from which 
ours was copied. 


Sesh ea 
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We suppose that the defendant could not. prove any fraud 
in the transaction unless it was set up as a defence to the 
action. But as the case will be. remanded it may be as well 
to submit our present views in regard to that matter. . If 
there was any written protest other than that recited in the 
agreement, it does not appear in the record. If there was 
none other, then the inquiry would be-limited-to the truth of 
the fact recited, because it would sufficiently appear that»the 
parties compromised and settled upon the truth of that: fact 
alone, disregarding all others as immaterial. Under the cir- 
cumstances such a conclusion would not be unreasonable. 
But if there was.a full protest made out stating all the cir- 
cumstances of the loss, we are not now prepared to say that 
the word “ declaration” in. the agreement would not refer to 
all the material facts set forth in the protest. The language 
of the agreement is. not the said declaration in the protest, 
but the declaration in.the said protest. In such case the 
portion of the declaration set. out might have only been in 
tended for the identification of the.instrument. But as the 
paper is not before us, if there is any such; we can give no 
authoritative interpretation of it. 

Judge Napton concurring, the judgment -will be reversed 
and the cause remanded ; Judge Richardson not sitting. 


+8 @e+— id 
Lawrence, Plaintiff in Error, v. SHreve, Defendant in Error. 


1. Where a cause is tried by a court sitting as a jury and the parties request 
a declaration of the law of the case, the plaintiff should have an opportunity, 
after the court declares the Jaw, to take a nonsuit. 


Error to St. Louis Law Commissioner’s Court. 


Gray, for plaintiff in error. 


I. It is the right of the plaintiff to have the law declared. 
If the law as laid down by the court be such as, on the case 
made, would not entitle plaintiff to a judgment, it is his un- 
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doubted right to take a nonsuit. The plaintiff was deprived 
of this right by the action of the court. The plaintiff was 
waiting for the court to decide on the instructions in order 
to determine whether or not to submit the case on the facts 
or to take a nonsuit. The court should have granted the 
motion for a new trial. 


Shreve, for defendant in error. 
I. The court did not err in refusing a new trial. 


Napton, Judge, delivered the opinion of the court. 


We think the plaintiff should have been allowed to take a 
nonsuit in this case. The statute says: “ The plaintiff shall 
be allowed to dismiss his suit, or take a nonsuit, at any time 
before the same is finally submitted to the jury, or the court 
sitting as a jury, or to the court.”” When a case is tried by 
a jury it has been the uniform construction of this law, in 
practice, to allow a party to get the opinion of the court upon 
the law of his case in the form of instructions and then with- 
draw his suit if that opinion is unfavorable. The same 
opportunity ought to be afforded in cases where the court is 
permitted to decide the law and try the facts as a jury, if the 
parties request a declaration of the law from the court. 

In this case the court took the question of law under ad- 
visement, and when the decision was made the whole case 
was decided together, and no opportunity given for a nonsuit. 
The instruction given for the defendant was merely an in- 
struction upon the evidence that the plaintiff was not entitled 
to recover; but the character of the instruction can not vary 
the rights of the parties, and would rather seem to make it 
more imperative on the court to give the plaintiff an oppor- 
tunity of determining whether he would proceed further with 
the case. The plaintiff can not insist upon immediate deter- 
mination of the law asked for by the instructions offered ; 
but if the court takes them under advisement, proceeding on 
with other business, it would seem to be reasonable, where no 
day is announced or by some rule of court established in 
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which the decision will be made known, that the parties or 
their counsel should be informed when the court is ready to 
determine the instructions. Any other practice would de- 
prive plaintiff of the right given him by the statute to take a 
nonsuit at any time before the final submission of the case. 

The judgment will be reversed, and the plaintiff has leave 
to enter a nonsuit ; the other judges concur. 





Foster’s ADMINISTRATOR, Respondent, v. Rucker’s EXECUTOR, 
Appellant. 


1. Under the practice act of 1849, where a cause was taken by appeal from a 
county to a circuit court and was tried by the court without a jury, a find- 
ing of the facts was necessary. 

2. After an appeal is taken in a cause and before the transcript is filed in the 
appellate court, the cause must be regarded as one pending in the court to 
which the appeal is taken. 


Appeal from St. Louis Circuit Court. 


The facts are sufficiently set forth in the opinion of the 
court. 


Cline 5 Jamison and P. B. Garesché, for appellant, cited 
16 Mo. 5382; 1 Dev. 456; id. 310; 4 Dev. 512; 16 Ala. 
343; 17 Ala. 726; 1 Ired. Eq. 423; 9 Ves. 98; 1 Eden, 
223; 3 How., Miss., 394; 3 P. Wms, 197; 2 Atk. 206; 5 
Johns. Ch. 196; Marmaduke v. McMaster, 51. 


Casselberry, for respondent. 
P Scott, Judge, delivered the opinion of the court. 


In a trial by the court of an appeal from the county to the 
circuit court, it was the settled practice, under the act of 
1849, for the court to file a finding of the facts as required 
by the act, when there was a trial by the court. (White v. 
Bennett’s Adm’r, 20 Mo. 262.). 

' 
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The appeal in this case was granted on March 20th, 1856. 
The act which dispensed with the finding of facts went into 
effect from and after May 1st, 1856, but provided that it 
should not apply to actions and proceedings pending when it 
took effect. (R. C. 1855, p. 1293, sec. 44.) The transcript 
of the appeal was filed in the circuit court on the 1st of Sep- 
tember, 1856. On these facts the question arises whether 
this was a case in which the law required a finding of the 
facts by the court which tried it. It was maintained for the 
plaintiff that as the statute concerning appeals from county 
courts (R. C. 1855, p. 175, § 7) provided that when the tran- 
script and papers are filed in the circuit court the court shall 
be possessed of the cause, this can not be regarded as a cause 
pending in the circuit court on the 1st of May, 1856, when 
the repealing act took effect ; that, inasmuch as the transcript 
was not filed until the 1st of September, 1856, there was no 
cause pending in the appellate court until that day. This 
court held, in the case of the State v. McO’Blenis, that after 
an appeal was taken in a cause the court from which the 
cause was appealed could take no step in it. If, after an ap- 
peal is taken and before the transcript is filed in the appellate 
court, one of the parties dies, can not his representatives be 
substituted as a party to the suit as one pending in the cir- 
cuit court? In such an event would it be necessary to begin 
anew suit? The terms of the statute are affirmative, and 
were not intended to impair the effect of the appeal in any 
manner. 

We see no objection to the depositions. The fact that one 
of the parties to the suit died since they were taken can not 
affect them, as the suit survived the death. 

No point was made relative to a demand in the court be- 
low, nor do we see any thing in the case which would war- 
rant such an objection. 

For the want of the finding of the facts the judgment will 
be reversed. As the witnesses contradicted each other, this 
was a fair case for a jury, who would determine their cred- 
ibility. Without pretending to say on which side the justice 
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of the case is, it is impossible to read the record without 
coming to the conclusion that the ends of justice will be 
promoted by a jury of twelve good and lawful men, whose 
province it is under our system of jurisprudence to weigh 
and settle disputed facts. 

The other judges concurring, the judgment will be re- 
versed and the cause remanded. 








THE State, ON RELATION OF Brison, Respondent, v. Linco, 
Appellant. 


1. A proceeding by information in the nature of a quo warranto is a civil and 
not a criminal proceeding ; consequently, in the county of St. Louis, the 
circuit court may entertain jurisdiction thereof. 

2. A power to remove from office necessarily includes a power to suspend from 
office. 

3. By the thirty-fifth subdivision of the second section of the third article of the 
amended charter of the city of St. Louis, of March 8, 1851, (Rev. Ord. 
1856, p. 139,) the mayor and city council were empowered “to regulate the 
election of all the elective city officers, and provide for removing from office 
any person holding an office created by this act or by ordinance, not other 
wise provided for.” The seventh section of the fourth article of said char- 
ter contained the following provision: ‘“‘ The mayor shall have power to 
nominate, and by and with the consent of the board of aldermen to appoint, 
all city officers not ordered by this act to be otherwise appointed ; also, to 
suspend, and with the consent of the board of aldermen to remove, any city 
officer except those elected by the people.” (Rev. Ord. 1856, p. 142.) Held, 
that the city council might, by ordinance, confer upon the mayor the power 
to suspend a city officer elected by the people. 


Appeal from St. Louis Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Bland & Coleman, for appellant. 


I. The court erred in striking out the demurrer to the quo 
warranto. The demurrer was well taken and should have 
been considered and sustained. 

II. The court below, by overruling the motion for judg- 
ment, interposed by the relator to the plea of appellant, ad- 
judged and determined judicially that such plea was a good 
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answer to the proceedings on the part of the relator. That 
judgment and determination was in force at the time of the 
rendition of the judgment of ouster and is still in force. The 
judgment of ouster was subsequent to and in direct conflict 
with the judgment rendered upon the motion for judgment. - 
It should not be allowed to stand. (See McAdams v. Mc- 
Henry, 21 Mo. 413.) 


RicHaRDson, Judge, delivered the opinion of the court. 


This proceeding was an information in the nature of a quo 
warrant6, prosecuted in the circuit court of St. Louis county 
by the circuit attorney of that circuit, in the name of the 
state, at the relation of Brison, against the defendant, for 
unlawfully exercising the office of superintendent of the 
work-house of the city of St. Louis. It was alleged that the 
defendant had been duly elected to said office, and the term 
for which he had been elected had not then expired, but that 
the mayor of the city had suspended him from office and ap- 
pointed the relator in his stead pursuant to the provision of 
the charter and ordinances of the city; and that the defen- 
dant had refused to obey the order suspending him from 
office. The ordinances and acts of the mayor in the prem- 
ises were set out at length. 

It appears from the record that the defendant appeared 
and filed a demurrer to the information, to which there was 
a joinder, and the demurrer being heard by the court it was 
ordered that the same be stricken from the files, and leave 
was given defendant to plead. The defendant thereupon 
filed a special plea to the information and also an answer. 
The plaintiff then filed a motion for judgment notwithstand- 
ing the plea and answer, and the answer being withdrawn by 
the defendant the motion was overruled and leave given to 
the plaintiff to reply or demur. A demurrer was then put 
in to the plea, which was sustained and judgment given on 
the demurrer. 

The first objection made is to the jurisdiction of the court. 
The statute of 1845, concerning writs of quo warranto, con- 
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fers jurisdiction on the circuit courts ; but it is said that the 
jurisdiction in such cases is taken from the-circuit court of 
this county by the act creating the criminal court, (R. C. 
1845, p. 318, § 8,) which declares that “ the circuit court of 
St. Louis shall not hereafter exercise original jurisdiction 
in any criminal case,’ &c.; and the inquiry then arises, is 
this a criminal case? Formerly a guo warranto information 
was a criminal proceeding, but for a great while it has been 
applied to. the simple purpose of trying a civil right, and re- 
garded as a remedy to try the right to an office; it is the 
nature of a civil proceeding, and is now so held, though crim- 
inal in some of its incidents. (4 Black. Com. 312; Cole on 
Informations, 418, 172; 54 Law Lib. ; Commonwealth v. 
Brown, 1 Serg. & Raw. 385; Commercial Bank of Rodney 
v. State, 4 Smedes & M. 490; 2 Kydd on Corp. 439; State 
Bank v. State, 1 Blackf. 272; Commonwealth v. Brickett, 2 
Va. cases, 51; Rex v. Francis, 2 T. R. 484; Angell on Corp. 
686; People v. Richardson, 4 Cow. 102, note.) 

We do not understand why the court, after considering the 
demurrer to the information, ordered it to be stricken from 
the files. There is no precedent for such practice; but the 
defendant has not been injured by it, because the plaintiff’s 
demurrer to the plea, standing on the record, will reach back 
to any substantial defect in his own pleading, and the case 
can now be considered as:if there was a demurrer in the re- 
cord aimed directly at the information. 

The demurrer to the information was properly overruled, 
and the charges which the mayor filed with the register as 
the groundwork of the order suspending the defendant were 
prima facie sufficient to authorize the order provided he had 
the legal power to make it. 

The second section of the third article of the charter of 
1851 contains an enumeration of the legislative power to be 
exercised by the mayor and city council, among which is the 
following: “ To regulate the election of all the elective city 
officers, and provide for removing from office amy person 
holding an office created by this act, or by ordinance not 
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otherwise provided for. (35th clause.) The power to re- 
move necessarily includes the minor power to suspend ; and 
this clause of the charter is a warrant for the ordinance, 
subsequently passed, concerning the suspension and removal 
of city officers. (Rev. Ord. 1856, p. 580.) This ordinance 
provides that the mayor shall have power to suspend from 
office any officer who shall wilfully violate any of his official 
obligations. (Sec. 1.) Such suspension shall be effected by 
an order filed by the mayor with the register, accompanied 
with a statement of the charges upon which the same is 
founded ; a copy of which order and charges. shall be imme- 
diately delivered to the officer suspended ; after which deliv- 
ery such officer shall not exercise any of the duties of the 
office from which he shall have been suspended, under a 
penalty of not less than fifty dollars.” (Sec. 2.) ‘ Imme- 
diately upon the suspension of an officer the mayor shall 
appoint a person to fill the office for the time being.” (Sec. 
3.) It then directs that the mayor. shall immediately lay 
the charges before the city council, whose duty it is to pro- 
ceed, without unnecessary delay, to investigate the charges 
and to remove the officer if found guilty. 

This ordinance conferred upon the mayor the power to 
suspend the defendant; and it seems that he exercised the 
power according to the forms of law. We are referred te the 
seventh section of the fourth article of the charter, whieh it 
is insisted denies to the mayor the .power to suspend an offi- 
cer elected by the people. That section is as follows: ‘“ The 
mayor shall have power to nominate, and, by and with the 
consent of the board of aldermen, to appoint all city officers 
not ordered by this act to be otherwise appointed ; also, to 
suspend, and, with the consent of the board of aldermen, to 
remove any city officer, except those elected by the people,” 
&c. There is no limitation in this section..on the power to 
suspend any officer, whether elected or .appointed, and the 
words “ except those elected by the people,” qualify not the 
power to suspend, but the power to remove elective officers 
even with the concurrence or joint action of the board of 
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aldermen. The city council is composed of two boards—the 
board of aldermen and the board of delegates ; and though, 
as to the officers appointed by the mayor and confirmed by 
the board of aldermen, the right of removing such resides in 
the powers that appoint and confirm, yet as to officers elected 
by the people, they can only be removed by the city council, 
which represents the whole body politic. It can not be 
maintained that officers elected by the people are beyond the 
power of removal at all, for such a construction of the seventh 
section of the fourth article would do away with the thirty- 
fifth clause of the second section of the third article, which 
expressly confers on the city council the power to provide by 
ordinance for removing from office any person holding an 
office created by the charter or by ordinances. 

The ordinance made under the authority of the charter 
regulated the manner of trying a suspended officer on charges 
preferred by the mayor, and the court had no right to inves- 
tigate the truth of the charges made by the mayor in this 
case, or in anywise to usurp the functions of the city council. 
The court had only to see that the mayor had pursued his 
authority, and that the charges on their face warranted his 
order suspending the defendant, and the demurrer therefore 
was properly sustained to the plea which sought to change 
the venue of the trial and to put in issue the truth of the 
charges. 

Judge Scott dissents on the question of the jurisdiction of 
the circuit court, but Judge Napton concurring, the judg- 
ment will be affirmed. 


Brppie, Appellant, v. VANDEVENTER, Respondent. 


1. The rule ‘of construction that deeds must be construed most strongly 
against those executing them, though applicable to indentures as well as to 
deeds poll, should not be invoked until all other rules fail; rules of con- 
struction are framed to be used as aids in arriving at the intention of the 
parties to the instrument to be construed ; this intention, if consistent with 

the rules of law, must be carried out. 
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2. A., on the first day of January, 1842, executed in favor of B. a lease of 
that date; the words of the lease indicating the duration of the term were 
the following : ‘ To have and to hold the same unto him the said party of 
the second part, and to his executors, administraturs and assigns, for and 
during the full and complete term of fifteen years from the date of these 
presents, to be complete and ended on the thirty-first day of December, in 
the year eighteen hundred and fifty-seven inclusive.” Held, that the term 
created by the lease was one for fifteen years and not for sixteen years. 


Appeal from St. Louis Land Court. 


This was an action of unlawful detainer. The only ques- 
tion for determination is whether a certain lease created a 
term for fifteen or sixteen years. The only clause of the 
lease throwing light upon this matter is the habendum clause, 
which is as follows: “To have and to hold the same unto 
them, the said parties of the second part, and to their exec- 
utors, administrators and assigns, for and during the full and 
complete term of fifteen years from the date of these pres- 
ents, to be complete and ended on the thirty-first day of 
December in the year eighteen hundred and fifty-seven in- 
clusive.”’ 

The court ruled in effect that this lease created a term for 
sixteen years and not for fifteen years by ruling that upon 
the case made in evidence the plaintiff was not entitled to 
recover, and judgment rendered for defendant. 


Picot and Gibson, for appellant. 


I. The rule that a grant is to be taken most strongly 
against the grantor does not apply to an indenture of lease as 
this is. (Leon. 246; Shep Touch. 115, top paging; 2 Hill. 
Abr. 325, § 12; 8 Mod. 312; 4 Cruise, 259, § 17.) The 
rule to find the intent is to give the most effect to those 
things about which there is the least liability to misstate. (1 
Greenl. Ev. 411; 17 Mass. 210; Jackson v. Loomis, 18 
Johns. 87.) Falsa demonstratio non nocet. (7 Johns. 223 ; 
‘4 Wend. 319; 1 Ired. 283; 10 Verm. 180; 13 Mo. 505; 
Picot v. Page, ante, p. 398.) If both descriptions were 
equally natural and were repugnant, then the first is to be 
preferred. (2 Hill. Abr. 324; 4 Leon. 248; Hard. 94; Co. 
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Litt. 838; 2 Ala. 86; Shep. Touch. 88.) The deed of de- 
fendant shows a contemporaneous exposition of the case in 
question. ) 





E. Bates, for respondent. 


I. The law (classing unlawful detainer with forcible entry 
and detainer) is highly penal, and should be construed 
strictly in favor of the defendant. The willful holding over 
is the gist of the offence, and he ought not to be penally lia- 
ble if it be doubtful on the face of his lease whether or not he 
held over at all. He can not be said to hold over willfully, if 
he had reason to believe and did believe that his term was 
still existing. But he did not hold over. The term is not 
yet expired. Every lease for years must have a certain be- 
ginning and end. (2 Bl. Comm. 140; Oo. Litt. 45, 66.) 
Here, both the beginning and the end. are stated, and the 
erroneous calculation of the number of years between them 
can not shorten the term expressly declared. If the words 
used be in conflict, the grantee shall have the benefit of it. 
Every grant shall be taken most strongly against the grantor. 
(2 Bl. Com. 121.) Calls for known and permanent objects 
control calls for quantity and for the course and length of 
lines. If the words be repugnant, the most certain and 
specific shall override that which is indeterminate in itself 
and depends on calculation. 


Napton, Judge, delivered the opinion of the court. 


All the rules which have been established for the construc- 
tion of deeds have been framed as aids in arriving at the in- 
tention of the parties, which, if it be consistent with the rules 
of law, must be carried out. If doubts are created by repug- 
nancy or ambiguity in the language, they must be resolved 
generally against the grantor, because (says Bacon) “ he is 
presumed to have received a valuable consideration for what 
he parts with.” Cruise says: “‘ The principle of self-inter- 
est will make men sufficiently careful not to prejudice them- 
selves by using words of too extensive a meaning; and all 
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manner of deceit is hereby avoided in deeds; for people 
would always affect ambiguous expressions if they were af- 
terwards at liberty to put their own construction on them.” 

It is said in some treatises that this rule is confined to deeds 
poll, and does not extend to indentures. The former being 
executed by the grantor alone, the words used are his and 
not the words of the grantee, and shall therefore_be taken 
most strongly against him; but in an indenture executed by 
both parties, the language of the deed is to be considered as 
the words of both parties. (4 Cruise Dig. p..295; Touch- 
stone, note, p. 88; Plow. 1384; 1 Leon. 246.) This distinc- 
tion is not noticed by many writers of reputation, and some 
judges speak of the rule in general terms without qualifica- 
tion, or only limiting it as applying more strongly to deeds 
poll, but not the less applicable to some extent to both kinds 
of deeds. (3 Bac. Abr. 393; Jackson v. Blodgett, 16 John. 
R. 178.), The rule is however, from its strictness and rigor, 
the last one to be resorted to, and not to be relied on until 
all other rules fail. (Bac. Abr. 3; Touchstone, p. 88, note.) 

It will be apparent, on an inspection of the indenture sued 
on in this case, that no ambiguity occurs in the language. 
The difficulty grows out of a repugnancy in the two attempted 
descriptions of the term. It is first called a term for fifteen 
years, and then described by its beginning and termination 
as a term for sixteen years. This is not such a repugnancy 
as is referred to by law writers when they insist. that ambi- 
guities and repugnancies shall never be determined favorably 
to the grantor. The repugnancies spoken of are such as re- 
strict or destroy the first general words of the grant. (3 
Bac. Abr. 898.) The second description of this term does 
not destroy the first, nor restrict or limit it, but actually 
enlarges it. 

The rule by which this case may be determined is that 
which authorizes us to disregard a false additional description 
of the thing granted, where the principal description is true. 
The only difficulty in the application of this rule is in some- 
times determining which is the principal and which the ad- 
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ditional description. If we perceive which idea predominates 
and the matter about which there is least liability to mistake, 
we must adhere to this as the thing granted, and reject the 
misdescription which follows. Generally and naturally the 
principal description will precede the subordinate one in a 
deed, although in the inversions to which our language is 
occasionally subjected this will not always happen. This 
rule does not conflict with another, which allows a grantor, 
after the use of general terms of grant, to restrict the grant 
by a particular description, the entire description being in 
such case reconcilable throughout, and therefore to be fol- 
lowed in all its modifications. (Conolly v. Vernon & Vyn, 
5 East, 51.) 

What then is the principal or prominent idea in the words 
of both parties to this lease, and concerning which there was 
least probability of mistake? It would seem to be the num- 
ber.of years for which the lease was to run. When parties 
are in treaty for a lease of the character of the one in ques- 
tion, where buildings were to be erected by the lessee and a 
ground rent paid, it would be natural for both parties to have 
prominently in view its duration, whether it was to be for 
five, ten, fifteen or twenty years. This would be the mate- 
rial thing to be fixed, and it was fixed in this case at fifteen 
years from the 1st January, 1842; but the scrivener for ad- 
ditional description undertook to say when the fifteen years 
would expire, and declared it would terminate on the 31st 
December, 1857. Here was a mistake in calculation, and it 
is quite easy to see how it occurred and why it was over- 
looked. From January Ist, 1842, to January Ist, 1857, are 
fifteen years, and so in all probability the calculation was 
made ; but it occurring to the scrivener or the parties that it 
would be more proper to make the lease terminate the day 
before the first of January, 1857, instead of on that day, 
the change was made from January 1st to December 31st, 
the day previous, and the corresponding change of the year 
was neglected. In making a calculation of fifteen years from 
the. 1st January, 1842, especially when the termination of 
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the fifteen years was to be on a day different from the one at 
which it commenced, was a matter of caclulation in which 
the possibility of mistake is obvious enough, but it is not 
easy to see how the parties could be mistaken as to whether 
they intended the time to be for fifteen or sixteen years. 

There are cases doubtless in which an application of this 
same rule would tend to apparently different results. Par- 
ties might have in contemplation some fixed point of time 
prominent in their minds, and the calculation of the inter- 
vening period be entirely subordinate ; as where a time was 
intended to terminate on a certain distant day, where it was 
known to both parties that the lessor’s interest in the prem- 
ises ceased, or from some other cause the point of termina- 
tion was a fixed landmark principally in the minds of the 
parties. In such cases a mistake in the calculation of the 
intervening time would be disregarded as the subordinate 
description of the term, and the fixed landmark be adhered 
to. But there is nothing to induce a belief in this case that 
there was any importance attached by either party’to the 31st 
of December, 1847—it was merely named as the day on which 
the term previously designated would expire; and it was not 
supposed by either party that that day was sixteen years, in- 
stead of fifteen years, from the day of the commencement of 
the lease. 

The other judges concurring, the judgment will be re- 
versed and the cause remanded. 


Ivory, Defendant in Error, v. DELoRE e¢ al., Plaintiffs in 
Error. 


1. The first judgment in an action of partition is interlocutory: a writ of 
error will not lie thereto. 

2. In an action of partition, the plaintiff may, at any time before the cause is 

submitted to the court on the question of confirming the report of the com- 

missioners, take a nonsuit. 

















ST. LOUIS. 





Ivory v. Delore. 





Error to St.\Louis Land Court. 


This was an action for partition. The commissioners ap- 
pointed to make partition made their report to the court. 
The plaintiff moved the court to dismiss the suit at his costs ; 
which motion the court granted, and the plaintiff accordingly 
took a nonsuit. The defendants resisted the action of the 
court in permitting plaintiff to take a nonsuit. 


Casselberry, for plaintiffs in error. 


I. Plaintiff could not, without the consent of the defen- 
dants, dismiss the cause after it had progressed so far. The 
defendants protested against the dismissal of the suit, and 
requested the court to go on and make partition according to 
the judgment ascertaining the rights of the parties. A writ 
of error will lie. There was a final judgment. The dismis- 
sal of the case was a final judgment. The order of the 
court overruling the motion to set aside the order of dismis- 
sal at least was a final judgment. The defendants had a 
right to partition. 


P. B. Garesché, for defendant in error. 


I. The plaintiff had the right to dismiss the suit at the 
stage of the proceedings at which such leave was granted. 
(2 Sellon’s Prac. 218, 219; Allnott on Part. 73; R. C. 1845, 
p- 901; 4 Bac. Abr. 505; 25 Mo. 349; 1 Barb. Ch. Prac. 
228 ; 1 Dickens, 281.) 


RicHARDSON, Judge, delivered the opinion of the court. 


In a suit for partition there are two judgments, and as the 
last, which is given on the coming in of the report of com- 
missioners, is the principal and the final judgment, the first, 
quod partitio fiat, is only interlocutory, upon which a writ 
of error will not lie ; and the reason given by Bacon for this 
is that before final judgment the plaintiff may be nonsuited. 
(Stephens v. Hume, 25 Mo. 349; Allnott on Part. 27; 4 
Bac. Abr. 505.) And no doubt when this case was here be- 














MARCH TERM, 1858. 


Durham v. Durham. 








fore on another branch of it, the court overlooked the fact 
that a final judgment had not been rendered. 

Under our ‘statute, a plaintiff can not take a voluntary 
nonsuit after the cause is fmally submitted to the court or 
jury ; and therefore the petitioner in an action for partition 
can not discontinue after the cause is submitted on the ques- 
tion of confirming the report; but, until that stage of the 
proceeding is reached, we do not see how the plaintiff can be 
denied, consistently with established rules of law, the right 
to dismiss., 

This is a hard case and it seems unreasonable after it had 
cost so much time and trouble, and the proceedings had al- 
most ripened into a final judgmenf, that the plaintiff, without 
any apparent cause, should be permitted to dismiss the suit ; 
but the rule is too well settled to be disturbed, and we have 
no authority to make exceptions to it in order to save hard 
cases. 

If there is a struggle between the parties as to whether 
the land shall be divided or sold, and the difficulty in divid- 
ing results from the number of parties in interest, it may 
perhaps be obviated by having the shares of the defendants 
or a portion of them set off together in one parcel. 

The other judges concurring, the judgment will be affirmed. 


—__+e0e-—_ 


DurHaM, Appellant, v. DurHam, Respondent. 


1. It is not necessary, in every case where an issue is raised as to the freedom 
or slavery of a person of color, that his freedom should be proved by show- 
ing a strict compliance with the statutory requirements in respect to eman- 
cipation. suits other than those for freedom, admission of the former 
owner that he had set the alleged slave free, and even presumptions, may be 
resorted to to establish the alleged freedom. 


Appeal from St. Louis Land Court. 


This was an action for partition of certain premises in the 
city of St. Louis. The petition asserts a common title in 
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said premises in plaintiff, Hilary Durham [alias Dearing] and 
in the defendant, his mother, Henny Durham. Both plain- 
tiff and defendant are free persons of color. Plaintiff claims 
title in himself and asserts the same in defendant, by descent, 
through Matilda Durham, a sister of plaintiff and daughter 
of defendant. Defendant in her answer denies that said 
Matilda died seized of the premises, and alleges that said 
Matilda was her slave. At the trial a deed of conveyance to 
said Matilda from one Buckingham was introduced. Defen- 
dant introduced evidence showing that said Matilda had been 
a slave and had been bought by her mother. Plaintiff, to 
prove an emancipation of said Matilda by her mother, intro- 
duced. one Smith as a witness, who testified that the defendant 
“had told him that Matilda Bartlett had been a slave, but 
she, defendant, had bought her and set her free.” This was 
before the sale by Buckingham to said Matilda. It appeared 
also from the testimony of this witness, that he had paid 
rent of the premises to defendant as agent for her daughter 
Matilda. This was the only evidence tending to show an act 
of emancipation by defendant. The court, at the instance of 
plaintiff, gave the following instructions: “1. If the jury 
believe from the evidence that Matilda was a slave of defen- 
dant, but also find from the evidence that she was manumit- 
ted by defendant, they will find for the plaintiff. 2. If the 
jury believe from the evidence that Matilda Bartlett was, at 
the time of the execution of the deed from Edward M. 
Buckingham and wife to her, a free woman, they will find for 
the plaintiff.” 

At the defendant’s instance, the court gave the following 
instructions: “1. If the jury believe from the evidence that 
Matilda Bartlett was ever the slave of the defendant, Henny 
Dearing, at any time, this condition of slavery is presumed to 
continue to exist, unless the plaintiff proves that the said 
Matilda acquired her freedom from the said Henny Dearing, 
the defendant, by emancipation, or from some one who held 
the said Matilda from the said Henny. 2. The admission by 
| the defendant, Henny, to the witness, Benjamin W. Smith, 
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that she, Henny, had set Matilda Bartlett free, is no proof of 

Matilda’s freedom,. but said fact must be proven by an act 

of a court of competent jurisdiction emancipating the said 

Matilda according to the statute laws of this state, if the jury 

should believe said emancipation was done in this state.” 
The jury found for defendant. 


A. J. P. Garesché for appellant. 


I. Emancipation must not necessarily be proved by a re- 
cord. There may be a presumption that the law has been 
complied with, A devise toa slave entitles him to freedom 
by implication. (Legrand v. Donnell, 2 Pet. 670; see 2 Pet. 
191; Burke v. Negro Joe, 6 Gill & Jo. 186; Anderson v. 
Garnett, 9 Gill, 185; 9 Ired. 168; Nancy v, Snell, 6 Dana, 
155; Naylor v. Hays, T B. Mon. 478 ; Henderson v. Jason, 9 
Gill, 483.) An act of emancipation may be presumed al- 
though it can be made only by an act of the legislature. (Mil- 
ler’s Adm’r v. Reigne, 2 Hill., S. C., 592; 2 Strobh. 536 ; 
see also generally Ralph v. Duncan, 3 Mo. 94, 194; Renick 
v. Chloe, 7 Mo. 197; 9 Mo. 170; Charlotte v. Chouteau, 25 
Mo. 465.) Besides, a slave can not be held by a free person 
of color. (Davis v. Haynes, 18 Mo. 249; Bryan v. Walton, 
14 Georg. 197.) The deed or bill of sale of the child to its 
mother would operate as the extinguishment of the child’s 
servitude. (See Tudal v. Hudson, 2 Harring. 441; Wilson 
v. Waples, 3 Harring. 270.) At least as against the mother 
in this case there is a presumption of the child’s freedom. 


H. N. Dedman, for respondent. 
Scott, Judge, delivered the opinion of the court. 


It is generally true that a slave can only be manumitted by 
pursuing the course adopted by the statute. If one is de- 
tained in slavery, and claims his freedom on the ground of 
his having been manumitted, that act should be proved with 
the necessary formalities in order to establish his right to 
freedom. It is not necessary here to go into an examination 
33—VOL. XXVI. 
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of the circumstances under which a deed of: emancipation 
will be presumed. But the question as to the status of 
colored persons arises in various other suits than in those for 
freedom. We have free colored persons among us. They 
are subject to the laws, and in return are’ éntitled to their 
protection, Everybody knows that they are free and so re- 
gards them. They acquire property and-contract as free per- 
sons. Under such circumstances no policy is subserved in 
suffering those who deal with them, when a resort to litiga- 
tion becomes necessary, to exact strict proof that they have 
been freed in conformity to law. In many of the states, 
although the statutes point out a particular mode by which 
emancipation shall be effected, yet the courts have allowed 
slaves to be manumitted by implication and their right to 
freedom to be sustained by presuming a deed of emancipa- 
tion. The case of Burke v. Negro Joe, 6 Gill & John. 138, 
was one for freedom. There, it was insisted for the master 
that a negro once a slave can make out his right to freedom 
against his former owner only by showing a manumission by 
deed, or last will and testament, made according to the acts 
of assembly in such cases provided. The court held that the 
general doctrine of presumption, as applied to patents, deeds, 
‘&c., is too well established now to require an examination, 
although directed by law to be recorded within a limited 
time, and to have no legal effect unless such requisites are 
complied with ; and that there was no reason why the indul- 
gence of the presumption should not be extended to deeds 
of manumission. (Henderson v. Jason, 9 Gill, 483.) In 
the -case of Legrand v. Donnell, 2 Pet. 664, arising under 
the laws of Maryland, the supreme court held that a devise 
of property to a slave by his master entitled a slave to his 
freedom by necessary implication. (Hall v. Mullen, 5 Har. 
& John. 184.) In North Carolina it was necessary to peti- 
tion the courts for leave to emancipate slaves. Leave was 
granted upon filing the necessary bond. A bond never was 
filed; after a great lapse of time it was held that a bond 
might be presumed. (Cully v. Jones, 8 Iredell, 168.) In 
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the state of South Carolina, in the case of Miller v. Reyne, 2 
Hill, 592, it was held that a deed of manumission might be 
presumed. 

The foregoing cases have been cited to show that the rule 
is not universal, that, where the law points out a mode by 
which emancipation shall be effected, that proof of freedom 
can be established in no other way—a rule which, if inflex- 
ible, would prove a great hardship in many cases, when we 
consider that it is a legal presumption that every negro is a 
slave when his condition or state is the subject of inquiry. 

Under the circumstances of this case the court was not 
warranted in giving the instructions asked by the defendant. 
The case should have gone to the jury on the instructions 
given at the instance of the plaintiff. 

The judgment is reversed and the cause remanded ; Judge 
Richardson concurring ; Judge Napton concurs in reversing. 





BerGuoFF, Plaintiff in Error, v. Heckwo.r e¢ al., Defendants 
in Error. 


1. In an action for the possession of personal property under article 8 of the 
practice act of 1849 (Sess. Acts, 1849, p. 82), the plaintiff can not, by taking 
a nonsuit, prevent a judgment being rendered against him for a return of 
the property, or for damages. 

2. If the plaintiff should dismiss his suit, and the defendant should omit to 
have the damages assessed or judgment rendered for the return of the 
property, the defendart would have a complete remedy by action on the 
bond given by plaintiff under section 3 of article 8 of the practice act of 
1849. 

8. The condition in such a bond to prosecute the action is a condition to 
prosecute it with effect, that is, with success ;.if the plaintiff voluntarily 
takes a nonsuit, this will amount to a breach of such condition, and the ob- 
ligee may in an action on the bond recover full damages, within the limit of 
the penalty, without first obtaining a judgment for the return of the prop- 
erty or for damages. 

4. In actions in the St. Louis law commissioner’s court for the possession ot 
personal property, under article 8 of the practice act of 1849, although the 
court could not entertain jurisdiction where the value of the property claimed 
exceed $150, yet, if the plaintiff failed to prosecute his action, the law com- 

missioner’s court might have rendered judgment against the plaintiff for an 

amount exceeding $150 and within the penalty of the bond given by himself. 
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Error to St. Louis Court of Common Pleas. 


This was an action on a bond executed by defendants in a 
suit, under article 8 of the practice act of 1849, for the pos- 
session of a horse. Heckwolf and Kuhn, two of the defen- 
dants in the present suit, sued Berghoff for the possession of 
said bond. They gave the customary bond: required by sec- 
tion 3 of said article 8, and the horse was given into their pos- 
session. When the.cause came on for trial said plaintiffs vol- 
untarily took a nonsuit. No judgment for the return of the 
property appears to have been rendered, and no damages for 
the detention of the horse, &c., awarded to defendant Berg- 
hoff. _The breach assigned in the present action is that said 
Heckwolff and Kuhn did not prosecute said action. That 
portion of the petition, in which the plaintiff set forth the 
extent and nature of the damage received by him, was 
stricken out on motion of defendants. The plaintiff there- 
upon took a nonsuit, with leave, &c. 


H. N. Hart, for plaintiff in error. 


S. A. Holmes, Romyn, and Krum & Harding, for defen- 
dants in error. 


RicHARDSON, Judge, delivered the opinion of the court. 


The plaintiff in a replevin suit can not, by a discontinuance 
of the action, or by suffering a nonsuit, prevent a judgment 
being rendered against him for damages or for the return of 
the property. (8 Black. Com. 149; Smith v. Winston, 10 
Mo. 299; Collins v. Hough, 26 Mo. 149.) And it was de- 
cided in: the case last cited that the 8th and 9th sections of 
the replevin act of 1845, as against the plaintiff, remained in 
force as a part of the machinery necessary for perfecting pro- 
ceedings commenced under the act of 1849. 

If, however, the plaintiff dismisses his suit and the defen- 
dant omits to have the damages assessed or judgment given 
for the return of the property, the defendant ought not on 
that account to be denied a full right of action and a com- 
plete remedy on the bond. 
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The conditions of the bond to be executed by the plaintiff 
in actions of replevin, by the third section of the eighth article 
of the act of 1849, are “for the prosecution of the action, 
for the return of the property if return thereof be adjudged, 
and for the payment to him of such sum as may for any 
cause growing out of the order in the cause be recovered 
against the plaintiff.” If return of the property is adjudged, 
or damages are recovered, and the plaintiff fails to satisfy 
the judgment, in declaring on the bond breaches of course 
would be assigned on one or both of the two last conditions. 
But if the defendant prevails by the nonsuit of the plaintiff, 
and no judgment is given for damages, or for the return of 
the property, as the two last conditions would not be broken, 
the defendant would be without a complete remedy, by the 
default of the plaintiff, unless the failure to prosecute the 
action to a successful termination is a forfeiture of the bond. 
The plaintiff ought not, by dismissing his suit, to put the 
defendant in a worse condition than he was before, or gain 
for himself the advantage of escaping with a judgment for 
only nominal damages on the broken condition “for the 
prosecution of the action.”” The condition to prosecute the 
action means to prosecute it with effect, which is an equiv- 
alent term for prosecuting with success; and as the condi- 
tions of the bond are independent, a breach of either of them 
will occasion a forfeiture ; and on the broken condition for 
the prosecution of the action the obligee may recover full 
damages within the limit of the penalty, without first ob- 
taining a judgment de retorno habendo or for damages. 
(Norris on Replevin, 190; Brown v. Parker, 5 Blackf. 291; 
Rowan v. Strattan, 2 Bibb. 199; Gibbs v. Bartlett, 2 Watts. 
& Serg. 29; Waterman v. Yea, 2 Wilson, 42; Perreau vy, 
Beran, 5 Barn. & Cres. 284.) 

The bond prescribed by the British statutes contains but 
two conditions, viz., for the prosecution of the suit with 
effect, and for the return of the property replevied in case a 
return be awarded. The replevin bonds taken under the 
statutes of Indiana, Kentucky and Pennsylvania are to the 
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same effect; and our bonds are substantially like theirs 
with the addition. of another condition. Holroyd, justice, 
observed, in Perreau v. Beran, that. “ this is a case in which 
the bond was taken pursuant to the statute I. G. 2, c. 19, 
§ 23, and conditioned, not merely for making such return if 
it should be adjudged, but also for prosecuting the suit with 
effect ; and the condition of the bond is broken and the bond 
forfeited, as well by not prosecuting the suit with effect, as 
by a default of making a return of the distress on such return 
being? adjudged, each part of the condition being indepen- 
dent of the other, and the bond forfeited by a failure in 
either. The failure of prosecuting the suit with success is, 
we think, a failure of prosecuting the same with effect.”’ 
The conditions prescribed by the statute (2 N. C. 1855, p. 
1288) to a recognizance for an appeal are, “that the appel- 
lant will prosecute his appeal with due diligence to a decision 
in the supreme court, and shall perform such judgment as 
shall be given by the supreme court, or such as the supreme 
court may direct the circuit court to give; and if the judg- 
ment of such court, or any part thereof, be affirmed, that he 
will comply with and perform the same so far as it may be 
affirmed, and will pay all damages and costs which may be 
awarded against the appellant by the supreme court.” Now 
it often occurs that appeals are dismissed in this court so 
that no judgment is given here, nor any directed to be given 
by the circuit court ; nor is the judgment affirmed; and in 
such cases the only breach that could be assigned would be 
for not prosecuting the appeal with due diligence ; and to 
hold that for the breach of this condition merely nominal 
damages can be recovered, would not only deprive the appel- 
lee of any substantial security by the recognizance, but would 
open the door to a system of fraud and perjury that would 
invite appeals only for delay to be dismissed when reached in 
their order on a crowded docket. 
The defendant-in the replevin suit in the law commission- 
er’s court might have had his damages assessed after the suit 
- was discontinued by the plaintiff; for, although the nonsuit 
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ended the controversy as to the title to the property in dis- 
pute, the case remained in court until its incidents were de- 
termined ; and the plaintiff is mistaken in supposing that he 
could not have recovered damages for a greater sum than 
one hundred and fifty dollars; for as the law commissioner has 
‘‘ jurisdiction in all actions for the claim and delivery of per- 
sonal property, when the value’ of the same shall not exceed 
one hundred and_ fifty dollars,’ the necessary incident at- 
taches to his jurisdiction, when the defendant prevails, of ren- 
dering such judgment as he may be entitled to, though the 
amount may exceed that sum. 

The other judges concurring, the judgment will be re- 
versed and the cause remanded. 


THE State, Respondent, v. WicHTMAN, Appellant. 


1. An acquittal on an indictment for a felonious assault will not bar a pros- 
ecution, before a justice of the peace, for a common assault. 

2. Where, however, the complaint made before the justice of the peace 
charges an indictable offence above the grade of an assault of which the 
justice has jurisdiction, an acquittal upon an indictment for the same felony 
described in the complaint or affidavit will be a bar to a further prosecution 
on such complaint. 


Appeal from St. Louis Criminal Court. 


This was a prosecution before a justice of the peace, for 
an assault and battery. The following is the complaint upon 
which the proceeding was based: ‘ State of Missouri, county 
of St. Louis, ss. Personally appeared before me, Frederick 
Flach, a justice of the peace within and for the county afore- 
said, Werner Etling, who, after being duly sworn, says, that 
one T. F. Wightman, on or about the sixth day of June, A. 
D. 1856, at the county aforesaid, did commit an assault and 
battery upon his person, by stabbing him with a knife or 
dagger on his forehead, thereby inflicting a wound and caus- 
ing the blood to run, and also threatening to stab his father, 
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Christian Etling, without just cause ; and this affiant further 
saith that the said T. F. Wightman has not to his knowledge 
or belief been arrested, held to bail, or otherwise dealt with 
for the said assault; and further saith not. [Signed] 
Werner Etling. Sworn to and subscribed,” &c. 

The defendant was tried before the justice and was con- 
victed and fined one hundred dollars. He appealed to the 
St. Louis criminal’ court. The grand jury afterwards in- 
dicted him for a felonious assault, with intent to kill. He 
was tried upon this indictment and acquitted. The assault 
charged was the same for which this prosecution was institu- 
ted. He then pleaded this acquittal in bar of the present 
proceeding. To this plea the State demurred. The court 
sustained the demurrer. The cause was then tried by the 
court and defendant was fined fifty dollars. 


Cline & Jamison, for appellant. 
Mauro, (circuit attorney,) for the State. 


I. The court did not err in sustaining the demurrer to the 
plea in bar. It did not allege the offence to be one and the 
same, and not other and different. The offence must be 
identical, not only in point of fact but of law. An assault 
and battery is not an indictable offence. (R. C. 1855, p. 
977.) Consequently, under an indictment for an assault 
with a felonious intent, the defendant could not be convicted 
of a simple assault and battery. "Unless the one offence is 
clearly comprehended in the other, the plea is not good. (2 
Leach, 717; 9 East, 4837; 12 Pick. 496.) A previous ac- 
quittal for felony will not be a bar to a subsequent prosecu- 
tion for a misdemeanor. (12 East, 415; 7S. & R. 423; 1 
Black. 37; 7 Whart. Am. C. L. 255.) 


RICHARDSON, Judge, delivered the opinion of the court. 


An acquittal on an indictment for a felonious assault will 
not bar a prosecution for a common assault and battery be- 
' fore a justice of the peace, because the defendant, under the 
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indictment, could not be convicted of the minor offence. 
But in this case the affidavit made before the justice charged 
an indictable offence above the grade of an assault of which 
he had jurisdiction ; and as the defendant was subsequently 
indicted and acquitted for the same felony described in the 
affidavit, the plea of autrefois acquit presented a bar to any 
further prosecution on the proceedings before the justice. 
The justice had no jurisdiction of the case. 

The other judges concurring, the judgment will be reversed. 


Armstrone, Appellant, v. Darsy, Respondent. 


1. The statutory covenant for further assurances implied in the words “grant, 
bargain and sell,’’ embraces such encumbrances only as the vendor has con- 
trol of ; where the defect in the title can not be supplied by the vender—as 
where there is an outstanding mortgage created by his grantor—such ven- 
dor can not be made liable on his covenant for further assurance. 


Appeal from St. Louis Land Court. 


This was an action to recover damages for an alleged 
breach of a covenant contained in a deed from John F. Darby, 
defendant, to the plaintiff, D. H. Armstrong, dated July 16, 
1845. The petition set forth the deed from Darby in hec 
verba, whereby, in consideration of $1200, he did “ grant, 
bargain, sell and convey” to Armstrong certain real estate in 
St. Louis county. The petition alleges the payment of the 
consideration money and delivery of the deed, and that 
Armstrong immediately went into possession under said deed 
of the premises conveyed thereby. The petition also alleges 
that by reason of the words “ grant, bargain and sell,” con- 
tained in said deed, and by force of the statute in such case 
provided, the defendant, among other undertakings in and 
by his said deed, covenanted to and with the plaintiff that he, 
the said defendant, would at any and all times thereafter, at 
the request of the plaintiff, and at the cost of the defendant, 
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make and execute any and every other deed or assurance in 
the law for the more effectual confirming the premises and 
the conveyance of the said land in said deed described to the 
plaintiff that he should or might devise, advise or require ; 
and that he, the defendant, would remove and pay off and 
discharge any encumbrance or encumbrances on said land 
whenever requested or required by the plaintiff.so to do. 
The petition also states an encumbrance upon the property— 
being a deed of trust or mortgage duly recorded, made by 
Darby’s grantor, to secure a debt, which existed and was not 
paid off or satisfied at the time Darby made his said deed to 
Armstrong. The petition also states that judicial proceed- 
ings were instituted to foreclose said mortgage, to which both 
Darby and Armstrong were made parties, and which resulted 
in a judgment of foreclosure and order of sale of the prem- 
ises to satisfy the debt; that defendant was requested by 
plaintiff to pay off and discharge said encumbrance, which 
defendant. neglected and refused to do, and that the plaintiff 
was forced and obliged to pay off and discharge, and he did 
pay off and discharge the same in order to protect his title 
and possession. 

The defendant demurred to this petition. The court sus- 
tained the demurrer. 


Krum & Harding and B. A. Hill, for appellant. 


I. The word “ further assurances” in the statute, in their 
technical sense, as well as by their general meaning, are suf- 
ficiently comprehensive to include a covenant on the part of 
the granter to indemnify and save harmless the grantee in 
the deed against any encumbrance on the land at the time 
of making the deed. This is the gist of the undertaking of 
Darby as stated in the petition ; for a covenant to procure a 
release or discharge of an existing encumbrance practically is 
nothing. but.a covenant of indemnity against, as much so as 
a covenant of warranty is a covenant for quiet enjoyment. 
(2 Black. Com. 294; Platt on Covenants, 341; 6 Anne, ch. 
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Jones, 5 Taunt. 414, 427.) It is clear that Darby under- 
took to convey a good title; he undertook to confirm the 
enjoyment of the premises to plaintiff. He covenanted to 
do “all further acts,” &c., that should be necessary and prac- 
ticable in order to accomplish this end. Has he performed his 
undertaking ? . The removal of the encumbrance in question 
was a necessary act to be performed to prevent the appel- 
lant from being disturbed in his possession and enjoyment. 
(13 N. H. 167.) Every undertaking expressed in the forms 
generally used for covenants of further assurance is contem- 
plated and understood to be included in the respondent’s 
obligation in the deed in question ; he was, consequently, in 
law and duty bound on request of his grantee to procure the 
release of the encumbrance stated in the petition. (See 
Collier vy. Gamble, 10 Mo. 467 ; id. 460; Dickson v. Desire’s 
adm’r, 23 Mo. 161.) The covenants set out in the petition 
being contained in the deed, the breaches are well stated. 


Gantt, for respondent. 


I. There was no breach of the covenant of further assur- 
ance. When aman covenants for further assurance he cov- 
enants to give such other deeds or to go through such other 
forms as will vest in the covenantee all such title as may be 
in him at the time of the original conveyance or as may af- 
terwards come to him; and it would seem that if by levying 
a fine or suffering a recovery he can convey or effect the con- 
veyance of an interest outstanding in his wife, he is by this 
covenant bound to do it. But this is the extent of his liabi- 
lity under the covenant; for he is not bound to suffer a 
recovery which may bind his issue in tail or him in remain- 
der. (See Platt on Covenants, 344.) The remark made by 
Heath, justice, in King v. Jones, 5 Taunt. 427, was merely 
obiter. It does not appear in the report of the same case in 
1 Marsh. 107.. But it is plain that the judge must have 
meant such judgments or encumbrances only as were held by 
the covenantor, and which therefore he could control and re- 
lease by deed. He could not be compelled to buy in an encum- 
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brance or outstanding title by virtue of this covenant. (Platt 
on Cov. 843; Taylor v. Debar, 1 Ch. Cas. 274; 2 Sugd. on 
Vend. 766; Smith v. Earl of Jersey, 2 Brod. & Bing. 598, 
611; Howard v. Ducane, 1 Turn. & Rus. 86; 3 Russ. 432.) 
The-covenant described in the petition is rot the covenant for 
further assurance; nor is any breach of the covenant for 
further. assurance shown in the petition. 


NaPTON, Judge, delivered the opinion of the court. 


The question in this case is, whether our statutory cov- 
enant for further assurance obliges the vendor to remove an 
outstanding encumbrance. This covenant is substantially a 
covenant that the vendor will, at the request and cost of 
the vendee, perform all “acts, deeds, conveyances and assur- 
ances,” either by fine, recovery or other form of assurance, 
which may be wanting to the confirmation of the vendee’s 
title. (Platt on Covenant, p. 341; Rawle, 203.) In King 
v. Jones, 4 Taunt. 418, Mr. Justice Heath said: “‘ Under this 
covenant the heir might call for further assurances, even to 
levy a fine; he certainly might have called for the removal 
of a judgment or other encumbrance.” The commentators 
seem to have adopted this observation in King v. Jones. 
Platt says: “‘ The levying a fine is included under a covenant 
to do all lawful and reasonable acts for further assurance. 
The removal of.a judgment or other encumbrance may like- 
wise be called-for.” (Platt on Cov. 344.) Rawle says: “In 
considering what acts may be reasonably required under this 
covenant, the purchaser may, as of course, require a fine to 
be levied, or a judgment or other encumbrance to removed.” 
Sugden says, “Under a covenant for further assurance, a 
purchaser may of course require the removal of a judgment 
or other encumbrance.” 

All these writers refer to King v. Jones as the authority 
upon which these remarks are based. It is further stated by 
Platt in his treatise, that this covenant operates as well to 
secure the performance of all acts for supplying any defect 
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in the title of the vendor as to remove all objections to the 
sufficiency and security of the instrument of conveyance to 
the vendee. -Such language as this is very comprehensive. 
Sir Edward Sugden. says, in the same chapter we have 
quoted from above, in speaking of the covenant for further 
assurance; “ If the title prove bad, and the defect. can be 
supplied by the vendor, the purchaser may file a bill in equity 
for a specific performance of the covenant for further assur- 
ance ; and a vendor who has sold a bad title will, under a 
covenant for further assurance, be compellable to convey any 
title which he may have acquired since the conveyance, al- 
though he actually purchased such title for a valuable con- 
sideration.””’ This expression of Sugden, to which he gives 
stress by italicising the words, may furnish an explanation to 
Mr. Justice Heath’s declaration of the law in King v. Jones, 
and which has been adopted without explanation by the text 
writers. If the defect in the vendor’s title can be supplied 
by a conveyance from him, the covenant for further assur- 
ance would clearly protect the vendee. But if the covenant 
for further assurance, as intimated by Platt, applies to any 
defect of title in the vendor, whether such defect can be sup- 
plied by the vendor or not, it is greatly more comprehensive 
than any other covenant for title, and may be said to render 
most of them totally superfluous. Why insert a covenant 
against encumbrances, if the covenant for further assurance 
requires the vendor to buy up an outstanding mortgage or 
judgment and convey to the purchaser? Of what avail is 
the covenant of indefeasible seizin, if all encumbrances must 
be removed under the convenant for further assurance ? 

The protection furnished a purchaser by the covenants of 
seizin and against cncumbrances are known to be imperfect, 
and insufficient in many cases to secure him against the ac- 
tual damage resulting from their breach, by reason of the 
restrictions which courts have imposed upon the measure of 
damages. Why should these covenants ever have been re- 
sorted to, if the covenant for further assurance would fur- 
nish an equally satisfactory remedy at law for its breach and 
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a greatly more efficient protection in equity by an action for 
its specific performance ?: The doctrine of Mr. Justice Heath 
and the writers who have followed him must be understood 
in a qualified sense to reconcile it with the practice and un- 
derstanding of the profession. The judgments and other 
encumbrances to which they allude must be understood to be 
such as the vendor has control of. 

The judgment of the land court is affirmed; the other 
judges concurring. 


——_+eee,—_ 


Mooney, Respondent, v. SreaAmBoat Navigator, Appellant. 


1. A judgment rendered by a justice of the peace of St. Louis county against 
a steamboat may be certified by such justice, under section 82 of the act 
concerning boats and vessels (R. C. 1855, p. 311), to the clerk of the court of 
common pleas of said county, and may be enforced as other judgments ren- 
dered against boats and vessels in said common pleas court, although the 
same had not been certified to the clerk of the circuit court. 


Appeal from St. Louis Court of Common Pleas. 


The steamboat Navigator was seized and sold, in a proceed- 
ing in- the St.. Louis court of common pleas, under the boat 
and vessel act. Publication was made, in accordance with 
the requirements of the statute, to all creditors-having claims 
against said steamboat to file and prove their demands in 
said court of common pleas. On the day appointed for estab- 
lishing the validity of the respective lien demands against the 
said boat, John Mooney presented a transcript of a judgment 
rendered against the Navigator by Philip McDonald, a justice 
of the peace .of St. Louis county. No transcript of this 
judgment had been certified to the clerk of the circuit court. 
One of the creditors of the boat, in its behalf, objected to 
receiving said transcript in evidence. . The court. overruled 
the objection and allowed the demand evidenced by said 
judgment. 


H. N. Hart, for appellant. 
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NaptTon, Judge, delivered the opinion of the court. 


It is-claimed in this case that a transcript of the judgment, 
obtained by Mooney before justice McDonald, should have 
been certified to the clerk of the circuit court, in order to 
its continuance as alien and its allowance in the distribution 
of the proceeds of the sale made by order of the common 
pleas. _ This claim is based upon the 32d section of the law 
concerning boats and vessels in~ the revised code of 1855. 
That section provides that judgments before justices of the 
peace shall be certified to the clerk of the circuit court and 
be there enforced as other judgments obtained in that court. 
The third section of this law provides that these suits against 
boats and vessels may be commenced in the circuit courts 
throughout the state, but in St. Louis county the court of 
common pleas is also invested with this jurisdiction. The 
manifest intent of the 32d section is to require the transcript 
of the judgment before the justice to be filed in the court 
where the final distribution of the assets is to be made. The 
circuit court is mentioned alone, because, throughout the 
state (except in St. Louis), that court alone had jurisdic- 
tion; but, as a previous section of the act had already in- 
vested the court of common pleas in St. Louis with the same 
jurisdiction which the circuit courts throughout the state 
had, the section must be understood as embracing both tri- 
bunals here. 

The other judges concurring, the judgment is affirmed. 


——_+ 82+ 


Rippey, Appellant, v. FrrepE, Respondent. 


1. Where there is any evidence, however slight, tending to prove a fact in 
issue, the court should not take the oase from the jury by sai that there 
is no evidence tending to prove such fact. 


Appeal from St. Louis Circuit Court. 


Friede, the defendant in this case, was the owner of a build- 
ing in course of erection by one Jeter, a contractor. Rippey, 
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plaintiff, furnished materials to said Jeter. The ground of 
this action is an alleged promise by Friede to pay, out of 
moneys in his hands due to Jeter, the.value of such materials 
in consideration that plaintiff would not encumber the build- 
ing with a lien under the mechanics’ lien law. 

The court gave the following instruction: “The jury are 
instructed that as Jeter was the original debtor, and the 
plaintiff has no claim or personal remedy against the defen- 
dant for said balance of account sued upon, except upon the 
strength of a promise by the latter to pay the same in con- 
sideration that the plaintiff would not file a lien against the 
building as stated in the petition, the jury should find for 
the defendant, there being no evidence that such promise 
was made byshim, notwithstanding said balance still remains 
unpaid, and the materials were furnished by the plaintiff for, 
and entered into, the construction of the defendant’s build- 


ing.” The plaintiff thereupon took a nonsuit, with leave, &c. 


Cline & Jamison, for appellant. 


I. The evidence was sufficient to support the allegation in 
the petition. (22 Mo. 157.) At least there was some evi- 
dence tending to establish the allegation, the sufficiency of 
which it was the province of the jury and not the court to 
pass upon. (18 Mo. 170; 12 Mo. 387.) There was a suf- 
ficient consideration of Friede. The court erred in ruling 
out the order given by Jeter on defendant in favor of plaintiff. 

Gantt, for respondent. 

I. The order not being accepted in writing by defendant 
was properly excluded. (R. C: 1845, p. 172.) 

II. There was absolutely no evidence at all tending le- 
gitimately to establish such a promise as plaintiff alleged in 
_his petition. 


RICHARDSON, Judge, delivered the opinion of the court. 


The defendant was liable for the debt if, with money in 
his hands due to Jeter, he promised the plaintiff to pay the 
account in consideration that the latter would not encumber 
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his property with a lien, which would have secured the debt, 
and that the plaintiff, relying on his promise, gave up the 
security which the law allowed him to take. The naked 
promise to pay the debt, without any consideration of ben- 
efit to the defendant or of harm to the plaintiff, would be 
insufficient to support an action. But the plaintiff’s object in 
presenting the account, and the fact that the defendant 
promised without any reservation to pay it, on which the 
plaintiff acted and omitted to file a lien which he would have 
done if he had: not been misled, are distinctly proved; and 
whether the defendant made the promise in consideration 
that the plaintiff would not file a lien, was a question of fact 
for the jury, which they might, under the circumstances, if 
they had seen fit, have inferred. 

The instruction therefore was erroneous, for “if there is 
the least particle of evidence, whether direct or merely infer- 
ential, upon which a verdict can be founded, such instruc- 
tions are improper.” - (18 Mo. 170.) 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 


Har.ey, Respondent, v. McAuuirr, e¢ al., Appellants. 


1, The sole object of a suit instituted under the St. Louis landlord and tenant 
act (R. C. 1845, p. 1101; see amendments Sess. Acts, 1847, p. 90; Sess. 
Acts, 1849, p. 64) is to obtain restitution of the demised premises ; neither 
the justice of the peace before whom suit is brought, nor the appellate 
court to which the cause may be taken, is authorized to ascertain, so as to 
bind the tenant collaterally in an action on the appeal bond, the amount of 
the rent due ; no such finding would be evidence against the tenant of the 
amount of rent due. 


Appeal from St. Louis Land Court. 


Harley, plaintiff in the present action, instituted a pro- 
ceeding under the St. Louis landlord and tenant act of 1845 
(R. C. 1845, p. 1101) and the amendatory act of March 10, 
1849 (Sess. Acts, 1849, p. 65), to obtain restitution of cer- 
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tain premises for the alleged nonpayment of rent to the 
amount of one hundred and fifty dollars. The justice of 
the peace rendered judgment of restitution in favor of plain- 
tiff and stated therein the amount of rent due to be one hun- 
dred and fifty dollars. This judgment was affirmed on ap- 
peal by the St. Louis land court. The judgment of the land 
court also stated the amount of the rent due, for the non- 
payment of which restitution was awarded, to be one hundred 
and fifty dollars. .On the appeal to the land court the bond 
on which the present suit is founded was given. It was ex- 
ecuted under the amendatory act of February 4, 1847 (Sess. 
Acts, 1847, p. 90), and was conditioned to pay all damages, 
and rent due and to accrue, and.to stay waste. In the pre- 
sent suit the plaintiff claims judgment for one hundred and 
fifty dollars, due at the date of the judgment of the justice, 
and four hundred dollars for two years’ rent accrued since that 
date. The court, at the instance of the plaintiff, gave the 
following instruction : “If the jury believe from the evidence 
that Justice Wetmore gave judgment for the restitution of the 
premises in question in favor of plaintiff and against defen- 
dant McAuliff, in a suit wherein Harley was plaintiff and 
McAuliff was defendant, for the nonpayment of one hundred 
and fifty dollars for three quarters’ rent then due, and there- 
upon defendants, upon an appeal prayed and taken by said 
defendant McAuliff from said judgment, executed the recog- 
nizance read in evidence, and thereupon said judgment was 
affirmed by the land court of St. Louis county, they will find 
for plaintiff for the sum of one hundred and fifty dollars 
found by the justice to be due at the time of the justice’s 
judgment, and also rent thereafter, up to the time of restitu- 
tion of said premises, at the rate of two hundred dollars a 
' year, not exceeding the amount of the recognizance.” 

The jury found for. plaintiff. 

H. N. Hart and P. B. Garesché, for appellant. 

I. The judgment of restitution was no evidence at all that 
one hundred and fifty dollars or any other precise sum was 
due for rent. The instruction given was erroneous. 
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Gray, for respondent. 


I. The instruction given was proper and legal. One of the 
necessary and essential questions of inquiry before the justice 
was the amount of rent due on the premises. He must find 
the amount due, Ist, in order to know whether plaintiff has 
made a proper demand; 2d, in order that defendant may 
know what amount he must pay if he wishes to stop the 
proceedings and retain possession, as he has a right to do 
under the act. The amount due was one of the necessary 
issues to be found by the justice before he could render judg- 
ment of restitution. The recognizance recites or refers to 
the judgment of the justice. It is as if the amount had 
been stated in the recognizance. The cognizors were estop- 
ped to deny that the justice’s judgment was good evidence of 
the amount then due, at least prima facie. This was.all the 
instruction in effect declared. (See 1 Greenl. Ev. § 528, 
584; 3 Barb. Ch. 341; 3 Comst. 511; 3 Cow. 120; 2 Hill, 
478.) It is not claimed that the justice could give judg- 
ment for the rent ; but in order to give judgment of restitu- 
tion he had to find that rent was due and the amount of it. 
The instructions asked by defendants were properly refused 


Scorr, Judge, delivered the opinion of the court. 


The judgment will be reversed for the giving of the in- 
struction asked by the plaintiff. That instruction assumes 
that the judgment in the justice’s court, after being affirmed 
in the land court, established the amount of rent that was 
due at the institution of this proceeding. By the act con- 
cerning landlords and tenants in St. Louis county, when a 
complaint is made under it, the sole inquiry is whether any 
rent is due. As the proceeding is duly to restore the posses- 
sion to the landlord, whether the rent is due is only a fact 
in the case necessary to be proved in order to entitle the 
plaintiff to a judgment ; but, when the fact is ascertained that 
rent is due, the amount due forms no part of the judgment, 
nor is it necessary to enter it on the record. 
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Whether the plaintiff would fail in his action if it should 
turn out that he had demanded more rent than was due is a 
question not necessary to be determined now, as it does not 
arise on the record. Such a question could only be raised by 
an appeal from the justice’s court, and on the trial of the 
appeal in the land court would be brought to this court by a 
bill of exceptions. By entering the amount of rent proved 
to be due on the justice’s docket or in the record of the land 
court, the question could not be raised; but the variance 
between the amount claimed and that proved being a fact, 
the evidence showing the variance should be preserved in a 
bill of exceptions and not by entering it on the record. 

The justice, then, having no jurisdiction to ascertain the 
amount of the rent due and demanded, there was error in so 
much of the instruction given for the plaintiff as related to 
that subject. So also there was error in that portion of the 
instruction which took from the consideration of the jury the 
amount of rent afterwards accruing, and which directed 
them, as a matter of law, that two hundred dollars was the 
rent of the premises. Even if the defendant was bound for 
the rent fixed by the lease, the execution of the lease was not 
submitted to the jury as a matter of fact. There was evi- 
dence in the case from which a jury might have found that 
the defendant assented to the payment of the rent fixed by 
the lease. Where the law makes any other person than the 
lessee named in the lease liable for the rent, such person 
would be liable according to the terms of the lease. 

The second instruction asked by the defendant was prop- 
erly refused, as the assent of the landlord to the occupation 
of the premises by the defendant was not necessary. The 
statute authorizes this proceeding against the tenant or per- 
son occupying the premises. 

We do not see how the defendant was damnified by the 

rejection of the record in the case of the plaintiff against 
Mrs. Rittner as evidence. That proceeding did not claim any 
rent that is claimed in this suit, and the defendant, though 
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not liable for the rent there demanded, may have subjected 
himself to this proceeding by his subsequent conduct. 

The judgment will be reversed and the cause remanded ; 
the other judges concurring. 
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HeumeEs, Plaintiff in Error, v. Stewart, Defendant in Error. 


1. Where, in an action of unlawful detainer, the defendant admits that he is 
in possession of the premises under and by virtue of a lease executed by 
the plaintiff, he can not be permitted to invoke the presumption that the 
plaintiff, being a person of color, is a slave and consequently incapacitated 
to make a lease or to maintain such a suit. 


Error to St. Louis Land Court. 


This was an action of unlawful detainer. It appeared in 
evidence that the plaintiff had leased the premises in contro- 
versy to one Heitzig in 1846. Defendant admitted that he 
was in possession thereof under and by virtue of said lease. 
Plaintiff claimed that there was a forfeiture of said lease. 
Plaintiff was a person of color. The court, at the instance 
of defendant, gave the following instruction: “ It being ad- 
mitted that the plaintiff is a person of color, this fact is pre- 
sumptive evidence of slavery, and in the absence of proof 
showing his freedom, the plaintiff can not recover.” The 
plaintiff thereupon took a nonsuit, with leave, &c. 


C. Gibson, for plaintiff in error. 


I. Defendant. was notin a position to dispute the title of 
plaintiff. The only question that could be inquired into was 
whether defendant held the property under the plaintiff and 
received it of him. The presumption arising from color is 
overcome by the fact that plaintiff is the owner of the prop- 
erty and had a right to make the lease to Heitzig, which the 
defendant can not deny. (See 5 Har. & Jo. 194; 2 Pet. 
670.) 
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Shreve, for defendant in error. 


I. The instruction was properly given. Color is prima q 

facie evidence of slavery. (2 Halst. 353; 3 Halst. 275; 1 
Dev. 376; 2 Bibb, 238; 7 Louis. 1385; 1 Hen. & Munf. 133 ; 
1 Tayl. 100; 22 Ala. 599; 17 Ala. 80; 7 Ired. 275; 3 Dana, 
382; 2 Hayw. 170; 3 Green, 266; 4 Harr. 173; 3 id. 551; 
58. & M. 609; 5 McLean, 469, 484; 5 Mary. 91; 6 Gill. & 
Jo. 136; 19 Mart. 648; 1 Rich. 316; 1 Cow. & Hill’s notes, 
294, 361, 484; 7 Mo. 197.) 


Napton, Judge, delivered the opinion of the court. 


The doctrine that color raises the presumption of slavery 
was, in our opinion, not applicable to this case, and the in- 
struction upon that point should not have been given. The 
suit was for unlawful detainer and the defendant admitted 
himself to be in possession of the premises under a lease from 
the plaintiff. The point in dispute was whether the lease 
had been forfeited or terminated. The plaintiff, if a slave, 
could have had no title to the premises; but the defendant’s 
admission that his possession was held under a lease from the 
plaintiff precluded him from denying the title, and it did not 
lie in his mouth to say that the plaintiff was a slave. There 
was no room for submitting any presumptions about the mat- 
ter to the jury, one presumption in law being destroyed by 
the other. 

The judgment will be reversed and the cause remanded ; 
the other judges concur. 


—_+20e+—__ 


Wacner, Respondent, v. Jacopy, Appellant. 


1. In matters of science and skill the opinions of experts only can be received 
in evidence. 

2. Since'the enactment of the practice act of 1849, the supreme court will re- 
verse for error committed during the progress of a trial and duly excepted 
to, although the same may not have been brought to the attention of the 

--eourt by a motion for a new trial. 
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Appeal from St. Louis Law Commissioner’s Court. 


This was an action for work and labor and materials fur- 
nished. It was originally commenced before a justice of the 
peace. At the trial the defendant offered in evidence a re- 
ceipt purporting to be a receipt in full. The plaintiff objected 
to the reading of the receipt until certain alleged alterations 
and erasures were explained. The, court desired for its own 
information evidence to be given in reference to the alleged 
alterations. Certain witnesses were sworn and did testify in 
the presence of the jury in reference to said matters, to the 
effect that the receipt appeared on its face to have been 
altered, the words “in full” being inserted in ink different 
from that of the rest of the receipt. This testimony was re- 
ceived against the objection of defendant. 


S. H. Gardner, for appellant. 


I. The court erred in receiving the testimony of Woerner 
and Urban in regard to the receipt. They were not experts. 
(Swan v, O’Fallon, 7 Mo. 281.) 


C. C. Simmons, for respondent. 


I. The testimony of Woerner and Urban was for the court 
and not for the jury. No exception was taken on the mo- 
tion for a new trial. 


RicHaRrpson, Judge, delivered the opinion of the court. 


It was competent for the plaintiff to prove that the receipt 
offered in evidence by the defendant had been altered, or the 
jury could have found the fact if the suspicious circumstan- 
ces on the face of the paper warranted that conclusion ; but it 
was improper to permit the witnesses who had no previous 
knowledge of the receipt to give their opinions on the sub- 
ject. They did not profess to have any superior skill in such 
matters, and the jury was as competent as they were to draw 
proper conclusions from the appearance of the instrument. 
(Swan v. O’Fallon et al., 7 Mo. 431.) 
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The defendant duly excepted at the time the evidence was 
admitted, but did not assign the error in his motion for a 
new trial, and the plaintiff has insisted that such omission 
precludes the defendant from relying on the exception in 
this court. Under the former system of practice it was de- 
cided that exceptions taken during the progress of a trial 
were regarded as waived unless they were made the ground 
for a motion for a new trial ; (Hoersh v. Bank of Missouri, 
10 Mo. 516;) but it was held in Fine v. Rogers, 15 Mo. 315, 
that the practice introduced by the act of 1849 required a 
different rule; and since then the old rule has been aban- 
doned and the practice established that this court will reverse 
for errors committed during the progress of a trial, if excep- 
tions are taken and saved, although they may not be brought 
to the attention of the court ina motion for a new trial. 

The other judges concurring, the judgment is reversed and 
the cause remanded. 


Wacner, Respondent, v. Jacosy, Appellant. 


1. Wagner v. Jacoby, ante, p. 580, affirmed. 
2. A plaintiff having an entire demand growing out of a single transaction 
can not split it up into separate suits. 


Appeal from St. Louis Law Commissioner’s Court. 
S. H. Gardner, for appellant. 


C. C: Simmons, for respondent. 


> 


RICHARDSON, Judge, delivered the opinion of the court. 


This case is in all respects like the preceding case between 
the same parties, and for like reasons will be reversed and 
remanded. 

The defendant has insisted in his argument that the ac- 
count for which this action was brought is a part of the de- 

-mand for the same job of work for which the other suit was 
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brought. That is a question on which-we can not now pass; 
but if the fact be as alleged, the plaintiff can not recover, for 
a plaintiff having an entire demand growing out of a single 
transaction can not split it up into separate suits. _(Smith v. 
Jones, 15 John. 229; Farrington v. Payne, id. 432; Willard 
v. Sperry, 16 John. 121; Phillips v. Beniek, ib. 136:) 

The judgment is reversed and the cause remanded ; the 
other judges concurring. 





DatuaM, Appellant, v. RensHaw, Respondent.* 


1. Should the plaintiff in an execution, acting in concert with the defendant 
therein, purchase in the property of such defendant with a view to cover 
up the same from the latter’s creditors, the transaction would be fraudulent 
and the othér creditors may treat the execution sale and the sheriff's deed 
as nullities. 

2. When all the facts bearing upon the question of: the intent of such a trans- 
action will as well consist with honesty as with dishonesty and fraud there- 
in, the court ought not to find the same to be corrupt and fraudulent; the 
proof of fraud should be perfectly satisfactory. 


Appeal from St. Louis Circuit Court. 


8. T. Glover and Dick, for appellant. 
Todd § Krum, for respondent. 


Napton, Judge, delivered the opinion of the court. 


This case presents mainly questions of fact, although a 
great many points in relation to the admission and rejection 
of testimony are also preserved. As all the testimony, 
whether rejected or admitted, is found in the record, an ex- 





* The questions involved in this case are so purely questions of fact, and 
the evidence bearing thereon is so voluminous and complicated—the bill of 
exceptions containing more than seven hundred pages — that it has been 
deemed impossible adequately to set forth the facts in evidence, and it has not 
been attempted.—[Rep. 
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amination and decision of these points becomes unnecessary 
in view of the conclusion we have reached ‘upon the whole 
case. 

The record is extremely voluminous, arid the various trans- 
actions in proof during a series of years are complicated. To 
undertake a review -of the details would fill a volume. It 
will perhaps answer all the purposes, which adjudications of 
this character can be expected to subserve, to announce the 
conclusion reached, and the prominent reasons which have 
lead to it. The plaintiff, a creditor of Charles Collins, ob- 
tained a judgment against him in 1848 for about eighteen 
hundred dollars, and levied his execution upon a lot in the 
city of St. Louis, known as the “ Scott Hotel,’ and bought 
Collins’ interest therein. This lot, together with some fifteen 
or twenty other lots or tracts of land in the neighborhood of St. 
Louis, had. been sold under execution in 1840, and had been 
purchased by Stacker & Erwin, to whom Collins was at that 
time largely indebted. The exact amount of this indebted- 
ness is disputed, but combining the individual indebtedness 
to Stacker with the judgments obtained by Woods, Stacker 
& Co., and Yeatman, Woods & Co., for which Erwin was 
agent, and the judgments of W. C. Anderson, which had 
been bought up, they may be stated at a sum not less than 
fifty thousand dollars. The plaintiff brought his action in 
1852, and he insisted that the purchase of 8. & E., under an 
execution in 1840, was fraudulent and void, and that all the 
subsequent transfers of this property through McConnell, 
Reyburn, Morrison, Bowman, and others, were made with a 
full knowledge of this fraud and a full participation in the 
original scheme ; that they were designed to defraud Collins’ 
creditors ; and he insists that these deeds, which on their face 
are absolute, and purport to convey an absolute title, shall be 
held fraudulent and void, and so declared, and the title to the 
said Scott Hotel property be transferred to him by virtue of 
his purchase in 1848, under his execution: It will be thus 
perceived, that the sole question in the case is one of fact ; 
and that is, whether the sale to Stacker & Erwin, in 1840, 
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was valid and bona fide, and vested the title, or was fraudu- 
lent and consequently void. If this sale is upheld and the title 
passed at that time, whatever character may: be affixed to sub- 
sequent transactions, the present action must fail. If the 
sale in 1840 was valid, then Collins’ interest in this-property 
was gone, and his creditors could not be injured. Subsequent 
transactions with Collins might give him an equitable inter- 
est in this property such as would authorize a transfer of the 
title to Collins’ creditors, but such transfer could not be 
claimed except upon the same terms that. Collins himself or 
his heirs would have the right to demand it. But the theory 
of this suit is based entirely upon the total invalidity of the 
original execution sale, and the subsequent transfers of the 
property which occurred during the succeeding eight or ten 
years are produced, not as creating new trusts, but as establish- 
ing original and continuous fraud. It will be observed that in 
the whole course of this proceeding, which embraces a num- 
ber of years, there is no transfer to or-from Charles Collins. 
The title at no time was nominally in-him after the sale to S. 
& E. in 1840. It is not therefore a case in which a deed 
from a debtor to a creditor is attacked for fraud. The case 
is one in which a sale under execution is made, and that sale, 
and the purchase at it, are asserted to be fraudulent and void. 
There is no other ground upon which the action can be sus- 
tained. Ifthe purchase in 1840, under execution, was valid, 
Stacker & Erwin became the absolute owners of the property ; 
and if, as absolute owners, they thought proper to give Col- 
lins an interest, contingent or fixed, of one-half or one-third, 
or any other amount, such a transaction is not a fraud upon 
Collins’ creditors. Collins’ interest might perhaps be reached 
by execution, but the purchasers would only buy his inter- 
est—nothing more. He could not claim that he purchased 
the interest of S. & E. as well as Collins. The principle may 
be illustrated by supposing that S. & E. had fifty thousand 
dollars’ worth of property in St. Louis, independent of any 
acquisition from Collins, not conveyed to them by deed 
directly from Collins or purchased under execution against 
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his property, and, through motives of friendship or for. any 
other. motive, thought proper to give Collins an interest in 
this property, and to retain the title in their own name. Is 
this a fraud upon the creditors within the meaning of the 
common law or the statute’ of fraudulent conveyances? Can 
the creditors claim the whole property and: destroy the title 
and interest of S. & E.?> It is clear that Collins’ creditors 
have not been injured by the transaction. So far from that, 
they have been benefitted, if they are permitted to reach the 
interest of their debtor. - Yet this case does not at all differ 
from the case put where the same amount ‘of property is 
purchased at sheriff’s sale, and the purchase is valid and 
bona fide.’ The purchaser is dealing with his own property, 
and there is no. principle of comnion law and no construc- 
tion of the statute of frauds which prevents him from assist- 
ing the defendant in the execution, even to the extent of 
giving him -an interest in the same property, by subjecting 
his interest. as well as the interest of the debtor to the execu- 
tions of other creditors. Very different would be the case 
if the property was conveyed to S. & E. by Collins for 
such purposes, or if the sale under execution was used to 
effect the same object. The sales and conveyances. would 
then be fraudulent, and the creditor could treat them as nul- 
lities, as no obstacles to his execution, and the title of the 
purchaser under the execution would prevail. 

In all these cases, however, the subsequent dealings of a 
creditor and debtor, after a purchase under execution of the 
whole property of the debtor, are watched with suspicion, 
and their character and the circumstances attending them 
may be resorted to for the purpose of giving tone to the 
original purchase. In this view the plaintiff has adduced in 
testimony an entire history of the conduct of the parties in 
relation to the property in dispute during a series of years, 
and the various transmutations of ownership which it passed 
through. In this view we have looked at this mass of testi- 
mony to be weighed as a whole in giving character to the 
‘ original purchase, and not in reference to the independent 
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validity of each separate transaction. Viewiag the transac- 
tions in this light, we have not been satisfied, from the evi- 
dence in the case, that a court would be justified in pro- 
nouncing the purchase of Stacker & Erwin fraudulent, and 
in transferring the title to the Scott House property to the 
plaintiff. We do not attach much importance to the unsigned 
agreement or memorandum of 1840, which was found among 
Collins’ papers at his.death. To do so, would subvert all 
the well established principles of evidence. It does not ap- 
pear that the paper was ever seen, or that its existence was 
ever known by either S. or E.; and if it was, the fact that it 
remained unexecuted would show that they repudiated it. 
The only ground upon which the paper is supposed to have 
any value as testimony, is a supposed coincidence in its terms 
with events as they subsequently transpired. But the force 
of this argument is destroyed if the events can as well be 
reconciled with the integrity of S. & E. as they can with the 
imputed corrupt bargain. This paper at most shows that 
Collins was willing, and may have thought himself able, to 
effect the arrangement of his property which is there set out; 
it can not show, nor have any tendency to prove, that such an 
arrangement was actually contemplated by S. & E., much 
less that it was consummated. 

The purchase of the Virginia Hotel property from Tiffin 
is supposed. to be a strong corroboration of the fraudulent 
agreement and plan foreshadowed in the unsigned paper. 
But other instances are adduced of similar conduct on the 
part of Collins in reference to other persons besides Stacker ; 
and they altogether rather show a peculiarity and a unifor- 
mity in the conduct of Collins than fix any complicity in the 
affair upon Stacker. There is no evidence to show that 
Stacker knew of this transfer, and he denies it. 

The executed agreement of June 19, 1844, is relied on 
on as conclusive evidence of fraud, so far as the transaction 
itself is concerned, and very strong evidence to fix an original 
corrupt bargain in 1840. This agreement is considered the 
most prominent piece of evidence brought forward in the 
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whole of-the plaintiff’s case. We have therefore bestowed 
upon it much consideration. 

This paper, it will be observed, was executed nearly four 
years after the purchase at the execution sale, and about four 
years before the sale to Morrison in 1848. At the date of its 
execution, the title to the property now in dipute, and all the 
property purchased at sheriff’s sale by S. & E., had been 
transferred to’ McConnell, and by McConnell conveyed to 
Reyburn, in trust to secure the notes given to Stacker by 
McConnell and endorsed by Collins. It seems also from the 
paper itself and from the testimony of Mason, whe drew it 
up, that considerable real and personal securities, supposed 
then to have value, had been placed in Stacker’s hands in 
New York by Collins. The agreement relates to both classes 
of property, that bought at the sheriff’s sale and then in the 
legal ownership of Reyburn, and the New York securities. 
These latter ultimately proved of no value, and it is conceded, 
or, if not conceded, the evidence shows that this agreement 
was abandoned almost as soon as made. It soon became ap- 
parent that Collins had no title to a large number of the lots 
referred to in this paper, and at all events the terms of the 
contract were never carried out by either party. 

We do not wish to be understood as giving any opinion as 
to the legal effect of this instrument viewed as an indepen- 
dent transaction, and affecting at least a portion of the prop- 
erty covered by it. The question to be decided is not 
whether the agreement was valid in part or altogether. We 
are not called upon to say whether it could be enforced, or 
could ever have been enforced, or whether it would be treated 
as fraudulent and void as to creditors. The agreement is not 
sought to be enforced, nor is it sought to be avoided or set 
aside. It is used to throw light upon ‘previous transactions, 
and give a character toe what passed before and after its ex- 
ecution.. In this respect it is important and entitled to 
weight. There are some provisions in it which, as far as we 
have been enabled to understand them, can not be sustained. 
These provisions do not, however, relate to the property now 
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in dispute. At most, it can only be claimed that they show 
a willingness on the part of Stacker to. be used as an instru- 
ment by Collins to protect a-portion of Collins’ property from 
his.creditors—not the property now in dispute. We see the 
force of it in this point of view, and have not wished to de- 
tract from its importance. At the same time we look upon 
it as connected with a train of events during a series of years, 
and the circumstances under which the paper was made, and 
are not willing to let the whole case turn upon this isolated 
transaction. We are by no means satisfied with the explana- 
tions which have been given of it, and we think it susceptible 
of an interpretation very unfavorable to Stacker; but we 
think it would be attaching undue importance to this doc- 
ument to make it conclusive of a fraudulent purchase four 
years before it was executed. This agreement, moreover, 
whatever bearing it might have upon Stacker, ought not to 
affect Morrison, in whose heirs the title now is, unless he had 
a knowledge of it. The circuit court has, it is true, found 
that such notice existed, but we have not been able to see the 
evidence upon which this finding is based. Collins was no 
doubt the agent in inducing Morrison to purchase the Scott 
Hotel property, and he was, as the evidence shows, advised 
of Stacker’s willingness, or perhaps of his written or oral 
agreement to let Collins have this property upon certain con- 
ditions, and he doubtless agreed with Collins to give him the 
same privilege of redemption which he enjoyed from Stacker. 
But it does not appear that Collins exhibited to him the paper 
executed in 1845. It does not appear that Morrison ever 
saw or heard of this paper. So far asdt related to the lot he 
was in treaty for, the agreement of 1844 did not show any 
thing fraudulent on the part of Stacker. It was a mere 
agreement to let Collins have this lot at. any time within five 
years upon his paying an agreed sum, which sum, added to 
the price fixed upon the other lots selected, made the exact 
amount of the debt as settled between them. There was 
nothing fraudulent in this, and as the agreement was aban- 
doned—was no longer subsisting—it is reasonable to infer 
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that it-was never shown to Morrison. The latter evidently, 

although purchasing at Collins’ suggestion, relied altogether 

upon Stacker—considered. himself as buying from Stacker, 

and from him alone. He did not regard Collins as having 

any claim upon the property. He was seeking a profitable 
investment of money, and he sought to make and supposed he 
was making that investment safe as well as profitable. His 
agreement to let Collins have the property upon payment of 
the eighteen thousand dollars and twelve per cent. interest 
was not inconsistent with this purpose ; nor was it fraudulent 
upon creditors of Collins. We have not for these reasons 
regarded this paper of 1844 as a controlling fact in the case, 
and we will now advert to two or three of those prominent 
circumstances which have led us to the conclusion to let the 
the judgment of the circuit court stand. 

1. When, a fraudulent purchase has been made to defeat 
or delay the vendor’s creditors, or the creditors of the defen- 
dant in the execution if the transfer has been effected in this 
way, one of the most common, natural and.prominent marks 
of the fraud is a disparity between the value of the property 
conveyed or purchased at execution and the price paid for 
it, or the debt for which it was sold. It is difficult to see how 
a creditor can use an execution sale to cover up property of 
his debtor from other creditors, where the value of the prop- 
erty is not greater than his claim. When we speak of an 
inequality we do not mean that it must be between the value 
of the property and the amount bid for it on the execution 
sales, but between its value‘and the actual amount of the in- 
debtedness, whether the bids upon the property come up to 
that amount or not. This mark of fraud is totally absent 
from this case. It does not appear that at the date of the 
purchase tinder execution, or at any period from that down to 
the. transfer of the property from Stacker to Morrison, the 
value of all the property bought by S. & E. exceeded or was 
equal to the amount of Collins’ indebtedness to these parties. 
We do not say that the value of the property was exactly 
equal to, or certainly less than, the amount of the debt, be- 




















MARCH TERM, 1858. 





Dallam v. Renshaw. 





cause neither the one nor the other can be certainly determin- 
ed; but our conclusion from the whole testimony is, that the 
property never would bring, at public sale or from private 
purchasers, the amount which Collins owed Stacker. Of 
course this is a matter about which there is contradictory 
testimony, but the weight: of evidence is clearly this way. It 
ought to be, we think, very clearly the other way.in order to 
justify the setting aside this sale for fraud. It is manifest 
that Stacker never thought the property equal to his debt, and 
it is clear that Erwin did not, as he sold the interest he re- 
presented at fifty per cent. below its nominal value. Collins’ 
creditors did not seem to regard it in any other light, for the 
testimony shows that some of them, at all events, had ample 
facilities of getting the property from Stacker by paying up 
Collins’ indebtedness. January was a large creditor, and was 
apprised of Stacker’s wishes to realize his debt in money, and 
his willingness-to let him or any of Collins’ friends or cred- 
itors take the property. Collins, it is evident, could not pro- 
cure any responsible man to undertake this. The sales to 
McConnell and Bowman were doubtless procured by him for 
this purpose, but they resulted in nothing but a change of 
title. It was not until the sale to Morrison that any consid- 
erable sum of money appears to have been realized. How 
much was obtained from the sale of the tract called the Gam- 
ble tract, does not appear; but the impression left upon our 
minds from all the testimony is, that Stacker never did re- 
alize from all the sales he had made the full amount of his 
claim upon Collins. 

2. The apparent want of motive on the part of Stacker to 
put himself forward as a shield to protect Collins’ property 
is a circumstance not easily reconcilable with the hypothesis 
of the plaintiff’s case. Stacker and Morrison were men of 
large wealth. The former lived in Tennessee, and was a 
member of the two mercantile houses to which Collins was 
largely indebted. He only occasionally visited St. Louis. 
Collins and McConnell and Bowman were not men of prop- 
erty—the two first were insolvent, and the last did not have 
35—VOL. XXVI. 
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the command of capital. They were all, to say the least, 
active and rather visionary speculators. In dealings between 
persons so differently situated, of such opposite pursuits and 
purposes, we might expect the transactions to present some 
discrepancies, and that they would be viewed in different 
lights, and intended for different purposes by the different 
partiés engaged. Stacker, throughout, is apparently engaged 
in securing his debt. Morrison, so far as he appears in the 
affair, is manifestly seeking an investment of his capital at a 
high interest. Collins and McConnell and Bowman are look- 
ing forward to a great increase in the value of this property, 
and expecting the benefits of such rise. It might have so 
resulted.. But these expectations were never realized. Col- 
lins died insolvent—the expected increase of value did not 
happen during his life—the schemes, participated in, no 
doubt, to some extent by all the parties, were never realized. 
Stacker had divested himself of all interest in the property 
at a sum which he says was insufficient to cover all the in- 
debtedness of Collins ; but. he was not a resident here, and 
did not wish to invest capital in St. Louis. Morrison died 
after an ineffectual attempt to sell the property to Bowman. 
To suppose that Stacker, a citizen of Tennessee, came here 
in 1840 and, in conjunction with Erwin, bought under execu- 
tion all the real estate of Collins upon a fraudulent agree- 
ment entered into with Collins to hold the property in trust 
for Collins, would seem, under the circumstances, rather a 
violent presumption. No satisfactory motives appear for such 
conduct on the part of Stacker & Erwin. The latter was 
merely an agent, and had no interest in the property or the 
debts, and yet such an agreement, if it existed, must have 
been known to him. His testimony is in the case, and such 
agreement is utterly denied. There is certainly no motive 
on the part of Erwin to have been a party to an agreement 
of this sort, and just as little in Stacker, since the agreement 
supposes that after the payment of the debt Collins was to 
have the property. What inducement could there be for 
Stacker to undertake this position, which would clearly re- 
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sult in Collins’ benefit, and by which he himself could on no 
contingency make any thing? It is very easy to understand 
that Stacker would willingly concede to Collins the privilege 
of redeeming the property, since Stacker was not a specula- 
tor in land, nor did he desire to own any in St. Louis. He 
only wished to secure his debt. This is, however, a very dif- 
ferent matter from holding the property with a view to keep 
off the other creditors of Collins—a gratuitous office, for un- 
dertaking which some motives of friendship or relationship, 
or some real or supposed obligation, ought to appear. 

3. But in reference to this particular lot, the right to which 
is now in controversy, the controlling circumstance which has 
governed our determination is the character and value of 
Collins’ title to it in 1840, when the sale under execution 
was made. Collins had, in truth, no available title whatever 
to the Scott Hotel property in 1840. He had a remote equity 
which subsequent events might have ripened into something 
of a tangible and substantial title, but he had not a shadow 
of interest which could be worth any thing to his creditors, 
if that shadow had not been converted into substance by the 
outlays of large sums of money by Stacker. To the larger 
portion of this lot Collins had no title at all; it was outstand- 
ing in the heirs of Forsyth. This title was subsequently 
acquired by Stacker at the sale made by Forsyth’s adminis- 
trator. The twenty-eight feet of ground remaining Collins 
had conveyed before the execution sale to De Munn, and De 
Munn had mortgaged it to De Angelis, and Stacker ultimately 
procured this title by purchasing at. the sale made to foreclose 
the mortgage. To effect these purchases Stacker paid about 
seven thousand five hundred dollars to Forsyth’s administra- 
tor—about four or five thousand dollars on the De Angelis 
mortgage, and one thousand for procuring Robert Forsyth’s 
interest. He also expended six thousand dollars in rebuild- 
ing the hotel. What rights could Collins’ creditors have in 
this lot? What would be the value of their interest in it, if 
the title of Stacker and Morrison is subverted? Did the 
plaintiff, at his execution sale, buy the titles which Stacker 
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had acquired subsequently to his purchase in 1840? Are 
these acquisitions to be transferred to him? This suit is 
brought, as we have stated, to have this lot (called the Scott 
Hotel property) conveyed to the plaintiff, who was a creditor 
of Collins’ for about eighteen hundred dollars, and who ob- 
tained a judgment for his debt, levied an execution on this 
lot, and bought it as Collins’ at sheriff’s sale. Collins’ title 
was a very remote equity—reaching only about twenty-eight 
feet of the lot, and dependent on the existence of a secret 
trust. between him and De Mun. There is no direct proof 
that any such trust actually existed, but circumstances tend 
to show that probably De Mun held the title for Collins. 
Conceding this trust, there is still a heavy encumbrance upon 
it. This encumbrance Collins was totally unable to remove. 
Stacker bought the title at the sale under the mortgage. To 
justify us in transferring this title to the plaintiff, the proof 
of fraud ought certainly to be perfectly satisfactory. The 
circumstances in evidence ought to be such as could leave no 
reasonable doubt upon an impartial mind. The case ought 
not to be one where half a dozen men would come to one 
conclusion, and another half dozen to the opposite. It ought 
to be clear. We do not so consider it. We are aware that 
there are many portions of evidence which have not been 
referred to, which present an unfavorable view of this case, 
and that the transactions to which we have particularly re- 
ferred admit of a different construction from that we have 
placed upon them. But we have acted on the principle of 
giving the defendants the benefit of a construction favorable 
to the honesty of the transactions, when that construction 
would as well consist with the circumstances as a contrary 
one, and that where doubts are entertained as to the true 
construction to be given to the conduct of the parties, those 
doubts should be resolved in favor of the defendants. 
Judgment affirmed; Scott, J., concurring ; Judge Rich- 
ardson not sitting, having been of counsel. 
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Dore, Appellant, v. DoyLe, Respondent. 


1. Where a divorce is sought on the ground of cruel and barbarous treatment, 
the inquiry instituted should embrace the conduct of the parties toward 
each other during the period of the alleged misconduct; proof of particular 
acts of cruelty, especially where the divorce is sought by the husband, will 
not generally be sufficient to authorize a judgment of divorce. The con- 
duct of the husband should not, under such circumstances, be such as to 
contribute materially to the wrong and violence of which he complains. If 
the alleged. cruel treatment be the result of his own ill conduct he can not 
have the redress sought. 

2. Except by virtue of statutory provisions the courts can decree alimony 
only as an incident to a judgment of divorce. ; 

3. The separation of a husband from his wife during the pendency of a suit 
by him for a divorce does not constitute an abandonment within the mean- 
ing of section 9 of the act concerning divorce and alimony (R. C. 1845, p. 
428) ; it would not—the husband failing to obtain a divorce—authorize a 
decree for alimony. 


Appeal from St. Louis Circuit Court. 


This was an action for divorce commenced May 1, 1852. 
The ground of the action was such cruel and barbarous treat- 
ment as to endanger the life of the plaintiff, the husband, 
and the offering of such indignities to his person as to render 
his condition intolerable. Particular acts of violence were 
alleged extending through a period of time commencing in 
May, 1848, and ending April 29, 1852. Defendant in her 
answer alleged various acts of violence and cruel treatment 
on the part of the husband, and gave an entirely different 
version to the matters alleged in the petition, charging the 
wrong therein to have been on the part of the husband. 

The cause was heard by the court, and a divorce was re- 
fused. The court then sent the cause to a commissioner 
touching the question of the support and maintenance of 
the wife and the two children in her care. The commissioner 
having reported, the court decreed to the wife an allowance 
for her support and maintenance, and also allowances for the 
support and maintenance of two of her children in her care. 
The court refused to grant to the plaintiff the care and cus 
tody of said children. 
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I. The court erred in refusing to plaintiff the divorce 
prayed. | 

II. The court also erred in depriving plaintiff of the cus- 
tody and control of his two children. By the order and judg- 
ment of the court that plaintiff should pay to his wife all the 
money required to support his children, the common law 
right of the father was set aside. 

Ill. The court failed to find facts on which to base its 
judgment for maintenance. The law only authorizes the 
court to decree support where the husband shall “ refuse or 
neglect to maintain and provide for” the wife. The court’s 
finding is totally silent as to this fact. 


S. T. § A. D. Glover, for respondent, cited 1 Greenl. Ey. 
§ 432 ; 9 Mo. 539; 12 Mo. 58; 1 Hage. 342; 2 Paige, 111; 
Wright, 475 ; 4 Paige, 643, 470; 9 Conn. 233 ; 1 John. Ch. 
106, 492, 364; 4 Blackf. 183; 4N. H. 463; 10 N. H. 272; 
4 Dess. 79, 560; 6 Mass. 149; 10 Paige, 20; 3 Ed. Ch. 62, 
389; 1 McCord, 205; 6 Harr. & Jo. 488; 4 Hen. & Mun. 
407 ; 9 N. H. 309, 328; 3 Paige, 267; 1 Green, Ch. 19; 19 
Ves..394; 1 Clark, 344; 1 Bland, 101: 4 Johns. C. 501; 1 
Paige, 84; Bishop on Marriage and Divorce, 604, 606, 618 ; 
9 Johns. Ch. 92; 2 B. Mon. 372; 5 Pick. 428; 3 Edw. Ch. 
194; 2 Green, Ch. 171; 3 Dana, 28. 


Scott, Judge, delivered the opinion of the court. 


This is a petition for a divorce by the husband for alleged 
cruelty towards him on the part of the wife. It is obvious 
that in cases of such kind the attention can not be confined 
to the particular act or acts alleged as a ground for a divorce, 
but the inquiry must necessarily involve the conduct of the 
parties to each other for the period during which it is alleged 
that the misconduct took place. . It is not like the case of a 
bill for divorce for adultery or. any other specific act, on the 
proof of which the complainant by law becomes entitled toa 
‘divorce, but the cruelty in most cases which gives cause for 
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a divorce must be evidence rather by general conduct than 
by particular acts. The act or acts alleged may be proved, 
but a divorce would not follow as a matter of course. These 
observations are made as a justification for our foregoing an 
examination of the conflicting testimony of the witnesses in 
relation to the facts on which the plaintiff places his right to 
a divorce ; for the truth of the contested facts may be ad- 
mitted, and yet counterpoising facts may debar him from the 
relief he seeks. We do not maintain that a single act of 
cruelty may not be evidence of so depraved a heart and be 
accompanied with such circumstances as would authorize a 
divorce, but we speak generally of cases for divorce on the 
ground of cruelty, and we see nothing in this case nor its 
circumstances which serves to distinguish it from the mass of 
cases. Courts interfere on the ground of cruelty to prevent 
future harm, rather than to punish the defendant for what 
has been already done. Hence it follows that all the circum- 
stances together must be taken into consideration, for the 
question is not whether this or that. fact alleged would render 
it the duty of the court to pronounce for a separation, but 
whether all the facts combined ought to lead to that result. 
(Saunders v. Saunders, 1 Rob. 547.) In some states the 
husband is not allowed to exhibit a bill against the wife for 
cruelty ; but our statute allows this ; yet we can not help feel- 
ing that ordinarily it is an unnatural position for the husband 
to occupy. The power with which he is clothed by law to 
constrain the conduct of his wife, his superior strength in 
most cases, would naturally cause him to be regarded in a 
less favorable light in such a position than the wife, who has 
no legal control over the actions of her husband, and whose 
sex and inferiority in point of strength force her into the 
courts to seek protection from unmerited wrongs and violence. 
The case of Perry v. Perry, 1 Barb. C. 516, maintains that on 
a bill of a husband against the wife for separation on the 
ground of complicity, it was not sufficient for him to show a 
single act of violence on her part towards himself and those 
who are under his protection, or even a series of such acts, so 
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long as there is no reason to suppose that he will [not] be able | 
to protect himself by a proper exercise of his marital power. | 
In such a suit it was material that the husband should estab- 
lish such a continued course of bad conduct on the part of | 
the wife towards himself as to satisfy the court that it is un- 
safe for him to cohabit or live with her. 

When all the circumstances of this casecare considered, 
taking as true the acts of violence alleged to have been com- 
mitted by the wife towards the husband, we are of opinion 
that the husband is not entitled to a decree, and that opinion 
is based on the conduct of tlie husband himself. An entire 
exemption from fault or censure is not regarded as necessary 
in order to entitle one of the parties to a marriage to a sepa- 
ration from the other on the ground of cruelty. But when 
one of the parties, and especially the husband, complains of 
the cruelty of the wife, he must look well to it that his own 
deportment has not contributed materially to the wrong of 
which he complains. If the husband has by his conduct 
stifled in the breast of his wife all sentiments of love or re- 
gard, it is not for him afterwards to complain of her cruelty. 
If the cruelty under which he suffers be the natural return of 
his own ill conduct, he can not have redress in a court of 
justice, but must find his remedy in the correction of his 
own manners. The act of the wife which led immediately 
to the institution of this suit, is the one on which most stress 
is laid by the complainant. The conduct of the parties on 
that occasion is differently represented by the witness. Take 
it the transaction was as represented by the complainant. It 
is certain that the wife on that occasion was sick and in bed. 
The duty of a husband on returning home under such cir- 
cumstances was plain. But before he entered the room of 
his wife, he went into the kitchen and inquired of the ser- 
vant he found there, “how is that woman?” Could any 
thing be more significant of the character of the feelings 
rankling in his heart than such an inquiry? Is it strange 
that a fight occurred when he afterwards went into the pre- 
sence of a high spirited woman with the state of mind indi- 
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cated by such a question? The biting of the wife’s finger, 
her expulsion from his house by her husband—acts for which 
no justification or explanation was offered—his spending most 
of his evenings in a drinking saloon, are extenuations of the 
conduct of the wife, and show that the wrong has not been 
all on her side. There is nothing in thé record which shows 
that the husband might not by his conduct have avoided all 
the injuries of which he complains without any sacrifice not 
required by the duty the husband owes to the wife. Married 
people must consult each others tastes and habits ; and when 
they thwart each other in this respect, and a quarrel attended 
with violence ensues, they must not expect that the law will 
separate them. The most important interests of society de- 
pend on the preservation of the marriage tie ; a wide-spread 
dissoluteness of manners must follow when it is once estab- 
lished as the law that a marriage can be made to subsist no 
longer than it comports with the interests and passions of the 
parties to it. 

The extent of the jurisdiction of our courts in matrimonial 
causes is limited by statute; a court has no authority to 
grant alimony but as an incident to a divorce, except where 
it is conferred by law. The ninth section of the act concern- 
ing divorces (R. C. 1845) allows a decree for alimony when 
the husband, without good cause, shall abandon his wife and 
refuse or neglect to maintain and provide for her. Without 
such a statutory provision the courts can not decree alimony 
but as an instance toa divorce. (Yule v. Yule, 2 Stockton’s 
Ch. 138; Bishop on Marriage and Divorce, 549 and follow- 
ing.) It becomes then material to ascertain whether the 
decree for alimony in this cause can be sustained. The law 
only allows such a decree on account of abandonment accom- 
panied. with a neglect to provide for the wife. Does the 
separation of a husband from his wife during the pendency 
of a suit for a divorce constitute an abandonment within the 
meaning of the statute? The husband has a right to sue for 
a divorce, and it would be hard to compel him to cohabit with 
his wife during the pendency of such suit. Such cohabita- 
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tion, if not evidence of a condonation of the offence for which 
the divorce is sought, would at least be very embarrassing to 
him. But the.law does not impose any such obligation on 
the husband. In,England it is not malicious desertion for 
the husband to forsake cohabitation with his wife during the 
progress of a suit brought by him to obtain a decree of nul- 
lity of marriage, notwithstanding the judgment of that suit 
be against him.. “ During the pendency of that suit,” says 
Sir John Nichol, “ cohabitation was not only not incumbent 
by law on the parties, or on either of them; it would even 
have been legally censurable, at least in the husband.” 
Therefore a withdrawal from cohabitation under sucli cir- 
cumstances should not lay the foundation of a suit for deser- 
tion. (Bishop on Divorce, 527.) When a suit is pending 
for a divorce, either from bed and board or the bond of 
matrimony, or to declare a marriage duly solemnized void 
from the beginning, it is legally improper for the parties to 
cohabit together, and this without reference to what may be 
the ultimate result of the suit. (Ib. 569.) Under color of 
maintaining a suit for a divorce the husband would not be 
permitted to avoid the consequence of an abandonment and 
neglect to provide for his wife ; but when a suit is prosecuted 
in good faith for a divorce, nothing would be more unreason- 
able than to hold a separation from the wife during the pen- 
dency of such a suit a desertion, subjecting him to a suit 
for alimony. There is no hardship in this. If the wife by 
her conduct has given the husband a cause for a divorce, it 
is nothing but just that she should forfeit her right to a sup- 
port from him from the time of the commission of the offence 
for which the law absolved the husband from all obligations 
to her. If the suit for a divorce fails of its end, the wife has 
all the common law remedies provided for obtaining a sup- 
port whilst cohabiting with her husband. The result of the 
suit for the divorce showing that the desertion of the husband 
was unwarrantable, the credit she may have obtained during 
the suit for necessaries suitable to her condition would be a 
- debt against her husband, unless she was suitably provided. 
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We can not yield to any suggestion of expediency that the 
reversal of the decree for alimony will’ be only laying the 
foundation of another suit, as the proceeding would be imme- 
diately renewed on a failure of the complainant to provide 
for his wife. We think that the result to which we come is 
not only warranted by law, but is supported by considerations 
of policy. For these parties who have passed so long a por- 
tion of their lives together, and who have reared a family of 
children, we have left open a door for reconciliation which 
would have been forever closed had the decree for alimony 
been permitted to stand. .The husband is now fully aware of 
his situation, and we trust that he may pursue that course 
which will again place him at his fireside, surrounded by his 
family, and which would redound so much to his honor and 
to the peace and happiness of his future life. If this can 
not be done, his experience must have satisfied him how 
little is to be gained by going to law, and he should without 
the compulsion of judicial. proceedings make a suitable pro- 
vision for his wife, not waiting to be bound in bonds for the 
maintenance and support of his wife, than which nothing 
can be more galling to a free and independent spirit. The 
decree refusing the divorce is affirmed. So much of it as 
allows alimony and disposes of the custody and care of the 
children is reversed. The plaintiff will pay costs. Judge 
Napton concurring ; Judge Richardson not sitting, having 
been of counsel. 


——-4+e@e+-——— 


Smit & Wire, Respondents, v. SWERINGEN et al., Appellants. 


1. A testator died leaving him surviving six children, and four grand-chil- 
dren, the children of two deceased daughters. By his will he made certain 
specific devises and bequests to his widow and to others and for the pay- 
ment of debts. To three of his grand-children (daughters of one of said 
deceased daughters) he made a devise as follows: “I also give and be- 
queath to my grand-daughters, M. A. B., M. E. B. and F. W.—children of 
my daughter, F. W. C.—such portion of my landed estate as would have 
been their mother’s had she survived me and I had died intestate, to be 
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divided equally between them.” To the other grand-child he made a devise 
as follows: “Taking into consideration the present state of the remain- 
ing members of my family, I think it but just and equitable that my 
grand-daughter, M. J. S., shall receive only one-half of such proportion of 
my landed estate as would have been her mother’s, had she survived me 
and I had died intestate.” The testator not having named three of his 
daughters in his will, he died intestate as to them. 

Held, that the intestacy alluded to in these devises to his grand-children was 
not a total intestacy ; that the testator had reference therein to that portion 
only of his estate which was not embraced in the specific devises made by 
him. 

2. A. died possessed of numerous lots and parcels of land ; a partial partition, 
embracing a portion of said lots, was made, and a lot, that had been sold 
and conveyed away by A. in his life-time, was assigned to B., one of his rep- 
resentatives. This lot was embraced in the partition, and was assigned by 
the commissioners to B. by mistake and in ignorance on the part of all the 
parties to the partition suit that it had been conveyed away by A. in his 
life-time. Subsequent proceedings were instituted to obtain partition of 
other lots not embraced in the first suit: 

Held, that, upon ordinary principles of equity, B. would be entitled to have 
this mistake corrected ; that this correction might be made by taking the 
value of the lot into estimation in determining the share to be asSigned to 
B. in the lots embraced in the second partition suit. 

8. The value of the lot thus to be taken into consideration is, it would seem, 
its value at the time of the allotment in the first partition proceedings. 

4. This equity in favor of B. is not of such a character as to cease with his 
death ; it would pass by a devise by B. of all his property including the 
lands -embraced in the second partition suit. (Scorr, Judge, dissenting.) 


Appeal from St. Louis Land Court. 


This was an action for partition. William Christy died in 
the year 1837 possessed of numerous and valuable lots and 
tracts of land. He left him surviving the following heirs at 
law: two sons, Edmund T. Christy and Howard F. Christy ; 
four daughters, Harriet M. Dean, Matilda N. Taylor, Mary 
Ann Wright and Virginia N. Christy (now Mrs. Smith, 
plaintiff in this suit) ; and four grand-children, three of whom, 
Mary Ann Berry (now Mrs. Pendleton), Martha E. - Berry 
(afterwards Mrs. Mitchell), and Frances S. M. Wash (now 
Mrs. Goode), were the children of Frances W. Wash, a 
daughter of said William Christy, and one, Mrs. Martha J. 
Sweringen, the daughter of Mrs. Farrar, who was a daughter 
of said William Christy. 
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Said William Christy executed a will, of which the follow- 
ing is a copy: “I, William Christy, of North St. Louis, in 
the county of St. Louis and State of Missouri, do make this 
my last will and testament. I give and bequeath to my be- 
loved wife, Martha T. Christy, for and during her life, two 
entire blocks, of six lots each, of land on which I now reside 
and otherwise occupy, with all the buildings and other ap- 
purtenances thereunto belonging, for a place-of residence for 
her and any of my children she may choose to live with her. 
I also give and bequeath to my beloved wife aforesaid, for 
her support and the support and education of my young and 
unmarried children, all my income of every kind, with all 
the slaves I may own at my death ; and I do hereby author- 
ize my executors hereafter named, to sell or otherwise dis- 
pose of any of my slaves, at the request of my wife, and to 
supply their places with others more suitable ; and it is my 
will and desire that my wife shall, and she is hereby at liberty 
to, bestow my slaves at the time of her death to any one of 
my children, or make equal division thereof amongst them, 
or otherwise as she may think best. I also give and bequeath 
to my beloved wife, her heirs and assigns, forever, all my 
stock of horses, cattle, &c., all my household and kitchen 
furniture and provisions which may be on hand at the time 
of my death; also, for her support and the education of my 
daughter Virginia, all the money which may be due me after 
my debts are paid, and all the rents and proceeds of my 
property, of every description, for and during her life; and 
I hereby authorize and empower my executors, or any two 
of them, to sell any of my land not otherwise disposed of, 
for the payment of my debts; also to make conveyances to 
[of] my lands, which 1 may have and not conveyed, in as 
full and ample a manner as if done by me. I also give and 
bequeath. to my grand-daughters Mary Ann Berry, Martha 
Eliza Berry and Frances Wash, children of my daughter 
Frances W. Christy, such portion of my landed estate as 
would have been their mother’s had she survived me and I 
had died intestate, to be divided equally between them. I 
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also give and bequeath to my daughter, Virginia M. Christy, 
the two blocks of lots, &c., herein willed to her mother dur- 
ing her life, to her, the said V. M. Christy and the heirs of 
her body forever ; but should she die without leaving heirs of 
the body, the property hereby willed to her [and her] mother 
during their lives shall then be and become the property of 
Edmund T. Christy and Howard F. Christy, to them and 
their heirs of their bodies, or either of them; in case that 
but oné of my said sons. shall leave a legal or legal heirs of 
his_ body, that one shall inherit the aforesaid property. 
Should my grandson Thomas Wright live until he is fifteen 
years of age and be then at college, my executors, or any 
one of -them, are hereby empowered to dispose of as much of 
my landed estate as will enable them to pay three hundred 
dollars yearly for three years, in support of his education, if 
necessary. It is also my will that my executors, or any one 
of them, shall pay to my daughter Virginia, from the-income 
of my estate, yearly, four hundred dollars, to commence 
after the death of her mother, should she be then unmarried, 
and continue the payment yearly until she shall be united in 
the bonds of matrimony. All my North St. Louis property, 
which has not or may not be disposed of before may death, 
and which lots or pieces of land can be divided by the num- 
bers which will be found in the deed made to me by my 
partners, each taking a,proportion of the most valuable and 
least valuable with a deduction from those who has or may 


. have received a lot or lots, so as to do equal justice to all, 


without interfering in any manner with the houses or lots 
willed to my daughter Virginia. In order to provide the 
means to pay off the legacies herein contemplated, I reserve 
from sale or division among my children a small block of six 
lots of land lying between Tenth and Eleventh streets, within 
my meadow field and a little west of the Catholic college, 
and numbered seventeen, eighteen, nineteen, thirty, thirty- 
one, thirty-two. The said lots or any part of them my exec- 
utors or any one of them are hereby fully empowered to sell 
and convey, and dispose of the money, agreeably to my in- 
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tentions made known in this will.. Taking into considera- 
tion the present state of the remaining members of my family, 
I think it but just and equitable that my grand-daughter 
Martha J. Sweringen shall receive only one-half of such 
proportion of my landed estate as would have been her mo- 
ther’s had she survived me and I had died intestate. - I give 
and bequeath to my daughter Virginia the four western ten- 
ements of my brick row, with their width of the lot to the 
southern line of said lot, with the right to use the water of 
the well in said lot without restraint. - And lastly, Ido here- 
by nominate and appoint Judge Robert Wash, Gen. W. H. 
Ashley, Nathaniel P. Taylor, and my old friend Gen. William 
Clark, executors of this my last will and testament, who are 
hereby, or any two of them, fully empowered to transact the 
business contemplated by this my last will. Should it so 
happen that any one or more of the persons named as my 
executors shall find it inconvenient to act, or having acted 
shall wish to withdraw, they or either of them are hereby 
authorized to appoint his successor or successors, who when 
thus appointed shall possess the same. power and authority, 
under this, my will, as those appointed now by me,” &c. 
The plaintiffs in this suit—which was commenced Febru- 
ary 9, 1855—are Edwin B. Smith and his wife Virginia M. 
Smith, daughter of said William Christy. Partition is sought 
of fourteen lots of which William Christy died seized. Mar- 
tha T. Christy, widow of William Christy, died in the year 
1849. Edmund T. Christy died in the year 1851, having 
received advancements exceeding in value the share he would 
have been entitled to as heir of said William Christy. How- 
ard F. Christy died in the year 18538, having devised all his 
interest in the land sought to be divided to his wife Susan 
Preston Christy. The petition set forth that Mrs. Martha J. 
Sweringen was entitled to an interest of ,{ (,{) in the lots 
embraced in this suit; that Mrs. Dean, Mrs. Taylor, Mrs. 
Susan P. Christy and Mrs. V. Smith were each entitled to an 
interest of § of if (#}) in said lots; that the children of Mrs. 
Wright were entitled collectively to the same interest; that 
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Mrs. Goode.and Mrs. Pendleton were entitled each to an in- 
terest of 3 of 3 in said lots; that Mrs. Mitchell’s heirs were 
entitled collectively to the same interest. 

Mrs. Sweringin answered claiming one-fourteenth of the 
property not specifically devised by W. Christy, and also 
claiming compensation for one-fourteenth of all property 
specifically devised. The answer sets forth sundry parcels of 
property which were specifically devised by said Christy, and 
charges that had he died intestate Mrs. Farrar, mother of 
said Mrs. Sweringen, had she survived him, would have been 
entitled to one-seventh of the lands specifically devised, and 
prays for compensation accordingly. 

George W. Goode and wife answered setting forth that 
Mrs. Wash—mother of Mrs. Pendleton, Mrs. Mitchell and of 
Mrs. Goode—was the daughter of William Christy ; that Mrs. 
Goode was entitled to an interest of one twenty-first part of 
all the lands not specifically devised, and was entitled to 
compensation. out of the estate of the deceased for the land 
specifically devised. Compensation was accordingly claimed 
for the specific devises. A similar answer was filed in behalf 
of the children of Mrs. Mitchell, by their guardian. D. D. 
Mitchell also, as administrator of his wife, claimed compensa- 
tion, by separate answer, for the property specifically devised. 

Susan P. Christy, widow and devisee of Howard F. Chris- 
ty, answered, setting forth a prior partial partition, in the 
year 1843, among the heirs of William Christy. The an- 
swer proceeded to set forth that in the said partition a certain 
lot of land, No. 256, of 80 feet front by 150 feet deep, in 
block 67, was assigned and allotted in fee simple to her hus- 
band, Howard F. Christy ; that tlie title to said lot entirely 
failed, said William Christy having conveyed the same in his 
lifetime, by deed duly acknowledged, to Bernard G. Farrar ; 
that said lot was assigned by the commissioners in ignorance 
of the fact that it had been conveyed away by said W. Christy 
in his lifetime. She prayed the court to direct the commis- 
sioners to allot to her, from the estate undivided, property 
of equal value to the lost lot, No. 256, and to assign to her 
thirteen eighty-fourths of the residue. 
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Those portions of the answers of Mrs. Sweringen, Mrs. 
Goode, Mrs. Mitchell, and others, setting forth the grounds 
upon which compensation was claimed in respect of the lots 
and tracts of land specifically devised, were stricken out on 
motion of plaintiff; so also was that portion of the answer of 
Susan P. Christy setting forth the facts on which a correction 
of the mistake in the allotment of lot No. 256 was prayed. 

An amended answer was filed by Susan P. Christy setting 
forth at length the proceedings in the partition suit in 1843. 
It also set forth that on September 20, 1832, William Christy 
and wife conveyed certain property to their sons Edmund T. 
and Howard F. Christy ; (for the terms of this deed see the 
case of Farrar & Sweringen v. Howard F. Christy’s Adm’rs, 
24 Mo. 455 ;) that this property had been brought into hotch- 
pot in the petition of 1843, and had been charged as an ad- 
vancement in fee simple to Howard F. Christy ; that Howard 
F. Christy became embarrassed and procured a release, Oc- 
tober 7, 1842, from the heirs of Wm. Christy, and at the 
same time executed a bond to J. T. and Martha Sweringen 
to indemnify them for any interest they might release ; that 
suit had been instituted by Sweringen and wife on the bond, 
alleging that they would have been entitled to the property 
at the death of H. F. Christy if they had not released it, and 
claiming damages of his administrator ; that similar suits 
had been instituted on alleged lost bonds by other heirs ; 
that the heirs of William Christy had ,caused H. F. Christy 
to be charged for said property as an advancement in fee 
simple, and had received full compensation therefor in other 
property in the partition of 1843; that it was contrary to 
equity to exact double payment for said property and for the 
plaintiffs in said suits to allege that they had any right to 
recover compensation for the property charged as an advance- 
ment in fee simple to him in 1848. She prayed that no fur- 
ther partition should be made of the estate of William Christy 
until Sweringen and wife, and the other plaintiffs, should dis- 
miss their suits on the bonds. 

This answer was stricken out on motion of plaintiffs. 
36—VOL. XXVI. 
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W. Preston, for appellant Susan P. Christy. 


I. The court erred in sustaining plaintiffs’ motion to 
strike out a portion of Susan P. Christy’s original answer. 
The estate of coparcenary still exists in Missouri; it has 
never been abolished. It is called for and incorporated in 
the statute of descents. All the co-tenancies known to the 
common law are yet in force here. The partition act itself 
recognizes them. The decisions do not sustain the observa- 
tion of Kent. (4 Kent, 367.) A distinction still exists be- 
tween coparcenary and estates in common. (See 4 Cruise, 
84, tit. 32 Deed, ch. 6,°§ 16.) There was an implied war- 
ranty in a deed of partition among coparceners. Joint ten- 
ants and tenants in common were left to their mutual cove- 
nants in their deeds. Parceners were compellable to make 
partition by writ; otherwise with joint tenants and tenants 
incommon. Ifthe latter voluntarily made partition, the law 
would not raise mutual covenants for the protection of the 
title by implication. By the statute of 31 Hen. VIII. joint 
tenants and tenants in common become compellable to make 
partition. An implied warranty was then annexed to the 
partition because it was compulsory. Thus the rule arose 
that when compulsory partition was made by writ or judg- 
ment between joint tenants or tenants in common, there was 
an implied warranty ; but where voluntary partition was made 
by the private act of the parties, they were left to the mutual 
covenants in the deed of partition, as at common law. (See 
Co. Litt. 167 a; id. 187 a; Rector v. Waugh, 17 Mo. 1.) 

II. An implied warranty is annexed to the partition among 
the heirs of William Christy. By the common and by the 
civil law there is an implied warranty in all cases of partition 
among co-heirs. (See Litt. sec. 262, 263; Co. Litt. 173 3, 
174 b; 2 Domat, Civ. Law, p. 160, § 2749, 2777, 2778, 2781; 
Bustard’s case, 4 Co. R. 121; 1 Domat. § 382; Allnatt on 
Part. 1567 ; Bac. Abr. Coparceners, F.; 1 Tuck. Com. 173.) 
Such was the general law of Europe, and no cases in conflict 
with it are known to have arisen in the United States. (See 
Weiser v. Weiser, 5 Watts, 280; Patterson v. Lanning, 10 
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Watts, 185; Venable v. Beauchamp, 3 Dana, 321.) No court 
in England or America ever held that where a partition was 
by act of law the partitioners were not subject to repartition, 
(Cro. Eliz. 902; 3 Bibb, 309,) or to contribute compensa- 
tion where the title failed or property was allotted by mistake. 
Where the partition is by writ de partitione facienda or judg- 
ment, there is an implied warranty. In the case of William 
Christy’s heirs, the partition was made by the circuit court in 
1843. Howard F. Christy was forced into acquiescence in 
the decree. He objected to the partition. He did not know 
then that the lot No. 256 had already been conveyed by his 
father. (See 11 Pick. 311; 4 Bibb, 855; 3 Greenl. 214; 2 
Cruise Dig. 399; 12 Hen. & Munf. Statutes, 188; R. C. 
1835, p. 222; Sawyer v. Cator, 8 Humph. 286; Rawle on 
Cov. 468-9.) There is nothing in the case of Rector v. 
Waugh, 7 Mo. 1, hostile to the views here urged. (See 
Picot v. Page, 26 Mo. 398.) 

III. The devise of Howard F. Christy to his wife did not 
so sever the privity of estate as to destroy the implied war- 
ranty. The authorities cited by Mr. Shepley do not apply to 
the case before the court. They refer to alienations by par- 
ceners and evictions of the alienees after partition. It is not 
true that if one, seized of real estate protected by an implied 
warranty, devises it, the warranty is gone and the devisee 
deprived of it. The devisee is subrogated to all the rights 
of the devisor. Howard was entitled to a warranty in his 
lifetime, and at his death it would have descended to his 
heirs if he had died intestate. The devisee is the testamen- 
tary heir, and is preferred in law to the statutory heir. Where 
land is devised and the defisee is evicted, the damages upon 
a covenant for title broken belong to the devisee and not to 
the heir. (2 Atk. 369.) Susan P. Christy is clothed with 
all the rights of Howard Christy in regard to the property. 
Whatever is descendible in Missouri is devisable. At com- 
mon law, when the privity of estates was wholly destroyed 
among parceners the implied warranty ceased. This means 
where all the parceners have aliened or all have been evicted. 
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In the present case the privity is not wholly destroyed. The 
parties to the partition of 1843 yet hold large and valuable 
estates under it. (See Bustard’s case, 4 Co. 121.) Mrs. 
Christy is a privy in estate. She took the estate with all the 
incidents, rights and benefits Howard Christy possessed. She 
is entitled under the equitable principle of contribution to 
the relief demanded. 

IV. If we only regard this case in an equitable light, as a 
mistake of the commissioners in assigning the lot No. 256 
to Howard F. Christy, then his devisee is entitled to relief. 
Such mistakes of fact are always relievable in equity. (1 
Sto. Eq. § 140.) The equitable principle of contribution for 
the loss warrants the correction of the mistake and entitles 
Mrs. Christy to relief so as to give Howard Christy and his 
widow his equal part of William Christy’s estate. (See 
Sawyer v. Cator, 8 Humph. 265, 287.) 

The court erred in striking out the amended answer of 
Susan P. Christy. (See 2 Hill. on Real Prop. 208 ; 14 Ves. 
338 ; Prec. Chanc. 170 ; Thompson v. Exec’rs of Carmichael, 
4N. Y. Leg. Obs. 134; 3 Ired. 581; 2 Williams on Exec. 
1286-9 ; 2 P. Wms. 445; Dyer, 92; 2 Smith L. Cas. 670, 
677 ; 11 Pick. 311; 8 Wend. 1; Bompart v. Roderman, 24 
Mo. 385; 2 Pick 20; 3 id. 288; 12 Metc. 139.) 

VI. The court did not err in striking out the answers of 
Sweringen, Mitchell and Goode. 


F. A. Dick and W. T. Wood, for appellants, Goode and 
wife and Mrs. Mitchell’s heirs and administrator. 

I. The court erred in striking out parts of the answers of 
Goode and wife, and of Mitchell. 

II. The court committed no ertor in striking out part of 
the answer of Susan P. Christy. The parties to this suit 
were not coparceners, as understood at common law. (2 
Cruise Dig. tit. 19.) The parties take their shares of the 
estate of William Christy by virtue of his will. The war- 
ranty between coparceners in partition at common law ap- 
plied to specific property remaining to the other coparceners, 
and included in the partition, and never had force in Missouri. 
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The parties to this suit were tenants in common in the lands 
devised by Wm.Christy. An incident of this estate was com- 
pulsory partition. At the time of the partition there was an 
implied understanding amongst all the parties that the lands 
brought into the partition were held by valid title. It would 
at the time of the partition be a defence to the action to plead 
defect of title. If not then pleaded the parties are estopped. 
If the title is not valid the parties can not be forced into 
partition. If they choose, by consent, neglect, or error of 
fact even, to treat the title as valid, they must, as amongst 
themselves and their privies, be precluded as to title. If the 
judgment in partition is not conclusive, how far does the 
‘supposed warranty extend? How long will it continue after 
the partition made? What becomes of the warranty after 
the lot is sold to a stranger? How, where all the lots are 
sold ? 


Shepley, for respondents. 


I. The court committed no error in striking out the 
amended answer of Susan P. Christy. 

II. In the United States there is no warranty annexed to 
any partition of land by writ, judgment or decree. The 
estate of coparcenary, as it existed iu England, does not 
exist here. It is foreign to our system of the tenure of 
estates; it can no more co-exist with our system of landed 
estates than could primogeniture. The kind of estate, its 
tenure, the incidents attached to it, and the consequences 
resulting from it, are all inconsistent with the manner in 
which our landed estates are held and conveyed. Both 
Chancellor Kent and Mr. Greenleaf agree that if coparcenary 
exists at all in this country, it is practically and substantially 
the same as tenancy in common. No warranty was annexed 
to a compulsory partition between tenants in common and 
joint tenants. Partition by writ was given by the statute 31 
Hen. VIII. This statute gave the form of the proceedings. 
The incidents that attached to the kind and quality of the 
estate, as the implied warranty in cases of partition, did not 
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follow. (See observations of Kennedy, J., in Weiser v. 
Weiser, 5 Watts, 280-1.) If there is a warranty annexed to 
partition by writ in this state, it is just that warranty and 
none other that is or was annexed to a partition between 
coparceners in England ; such a warranty is against the policy 
of our law and would unsettle estates. Upon failure of title 
while in her hands, the parcener could, if she so elect, annul 
the partition altogether. (2 Cruise Dig. tit. 19, sec. 30; 
Allnatt on Part. 156.) An alienee of a parcener can not 
recover from the other parceners if his title fails; but the 
other parceners not having aliened, if their title fails, can 
recover of the alienee. (Allnatt on Part. 159; Sawyer v. 
Cator, 8 Humph. 280.) The answer of Susan P. Christy 
alleges that Howard sold lot No. 256. Neither he nor his 
alienee can have any benefit of the implied warranty. (All- 
natt on Part. 159; 8 Humph. 280.) Mrs. S. P. Christy 
took from Howard by purchase. She could have no benefit 
of the implied warranty if such exists. If there be a war- 
ranty attached to any land either divided in the partition 
suit or which was valued as an advancement, yet it is an 
implied warranty that attaches only to the land included in 
that partition, and does not affect other land of the parties 
whether divided or undivided. (Weiser v. Weiser, 5 Watts, 
283, and cases cited.) If a warranty attached to any or all 
the lots for which it is claimed, yet that is not a subject mat- 
ter of defence to this suit, which is a pure statutory remedy. 
If there be a warranty, the case is no stronger than if a cov- 
enant of warranty had been inserted in a deed of the land. 
Could it be for a moment contended that a breach of such 
covenant would be any defence to an action for partition of 
other lands brought by one of these parties for partition 
under the statute ? 

III. The court committed no error in striking out portions 
of the answers of Sweringen and wife, Goode and wife, Mrs. 
Mitchell’s heirs, &c. 

















MARCH TERM, 1858. 563 





Smith v. Sweringen. 





Napton, Judge, delivered the opinion of ‘the court. 


Several points have been discussed in this case which we 
think it unnecessary to determine. 

The answers of Sweringen, Mitchell, Goode, &c., involve 
the proper construction of Christy’s will. At the date of this 
will, two of the testator’s daughters were dead—one of them, 
Mrs. Wash (previously Mrs. Berry), leaving three children— 
and the other, Mrs. Farrar, leaving one daughter, Mrs. Swer- 
ingen. The third and eighth clauses of the will declare what 
portion of his estate undisposed of these grand-children should 
take. They provide that the three children of Mrs. Wash 
shall have their mother’s share, and the one child of Mrs. 
Farrar shall have only half of her mother’s share ; but, in 
undertaking to describe what the mother’s share in each case 
would be, the testator uses language to indicate a child’s por- 
tion of his entire estate, without reference to the deductions 
already made from it by his specific legacies to his daughter 
Virginia and to his executors for the payment of his debts. 
He speaks of it as “such portion of my landed estate as 
would have been her mother’s had she survived me and I had 
died intestate.”” Of course, if the testator had died intes- 
tate, Mrs. Sweringen’s mother would have been entitled to 
one-seventh (or a child’s part) of his entire estate, and one- 
half of this one-seventh is what Mrs. Sweringen now claims, 
and one-third is demanded as the share of each of the chil- 
dren of Mrs. Wash. 

The testator had already devised specific portions of his 
real estate to his daughter Virginia, and also a portion of his 
real estate to his executors for payment of his debts. . Three 
of his daughters he did not name in his will at all. If we 
construe the intestacy alluded to in these. devises to Mrs. 
Sweringen and to the children of Mrs. Wash as a ¢ofal intes- 
tacy, the effeet of such construction is either to force the 
specific devisees into hotch-pot with the other children 
named and not named, or to diminish the shares of the chil- 
dren not named by subtracting from them the amount of the 
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estate specifically devised. A reference to the entire scope 
of the will will show that either of these results would be 
directly contrary to the intent of the testator. 

Unless the will so provided, it is plain that the specific 
devisee is not bound to bring her legacy into hotch-potch. A 
devise is not an advancement in the meaning of the statute. 
As the share of Virginia, the specific devisee, could not be 
disturbed, then the effect of the construction contended for 
by the representatives of Mrs. Wash and Mrs. Farrar is to 
throw the entire burden of the specific devises upon the chil- 
dren not named, whose shares would thus be diminished in 
exact proportion to the increase of the specific devises ; whilst 
the share of the grand-children who are named, and named 
with altogether another purpose in the testator’s mind, would 
be more and more disproportionate to the shares of the chil- 
dren not particularly named. The testator had evidently no 
such purpose in contemplation.. He was providing only in 
reference to that. portion of his estate not already disposed of, 
and his intention seems to have been that it should be distri- 
buted exactly as the law would distribute it, except in one 
particular. For reasons satisfactory to himself, he declared 
that Mrs. Sweringen should only have one-half of her 
mother’s share. His only. reason for mentioning the repre- 
sentatives of his two deceased daughters was to determine 
their shares according to what he esteemed right, without 
regard to the rule which the law of descents might apply, 
concerning which he was uninformed, and against the opera- 
tion of which, if it should conflict with his intentions, he 
wished to guard. He therefore virtually says: “I devise 
all my estate, which I have not disposed of in this will, to be 
legally divided among my children ; and as to the children 
of my deceased daughters, Mrs. Farrar and Mrs. Wash, my 
will is that the three children of the latter shall have each 
one-third of their mother’s share, and that Mrs. Sweringen 
shall not have the full share of her mother, but only a half 
share ;” and the intestacy he alludes to is intestacy as to the 
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property he was then speaking of, and not as to that portion 
of his estate already devised. 

The answers of Mitchell, Goode and Sweringen were there- 
fore properly stricken out. __ 

So much of the answer of Susan P. Christy as relates to 
the suits now pending on the bonds given by Howard Christy 
to the heirs of William Christy appears to be foreign to-any 
issues in this case. If the facts alleged are a good defence in 
equity or law to those suits, why litigate the matter here ? 
The answer asserts that the defence is a good one, and if so, 
the suits upon the bonds can not result to her injury. 

The answer of Susan P. Christy also stated that in the for- 
mer partition of W. Christy’s estate, a lot (No. 256) had been 
assigned to her husband, Howard Christy, which it turned 
out had been conveyed by William Christy in his lifetime to 
Bernard G. Farrar; that this allotment by the commission- 
ers was made in ignorance of the fact and by mistake; and 
the court is asked to allow her for the value of the lost lot in 
the division now to be made. The right of Howard Christy 
or his devisee to have this mistake corrected is the question 
involved in this portion of Susan Christy’s answer. This 
right .has been chiefly based upon a warranty which every 
partition among coparceners is supposed to create. It is in- 
sisted that this warranty was by the common law annexed to 
every compulsory partition among coparceners, and that no 
statute in Missouri has altered the law in this respect. On 
the other hand, it is argued that the estate of coparcenary as 
known in England has no existence here; and, whether it 
exists or not, that the doctrines of implied warranty in refer- 
ence to this estate have never been adopted here, and are 
contrary to the spirit, if not the letter, of our laws; and 
finally, that, admitting the existence of the estate and of the 
doctrine of warranty in connection with it, still, under the 
doctrine as understood in England, the alienee of a coparce- 
ner is not entitled to the benefit of it, and that Mrs. Susan P. 
Christy is therefore not in a position to assert the claim. We 
do not propose to examine these questions, although they 
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have been extensively discussed. Waiving their considera- 
tion entirely, we do not see any good reasons why Howard 
Christy, if living, might not, upon ordinary principles of 
equity, assert the claim which is now urged by his widow. 
Whether his devisee, Mrs. Christy, occupies as favorable a 
position as he would, is another question, which we will sep- 
arately examine. 

Laying aside all considerations of a warranty, express or 
implied, we have-a state of facts alleged in the answer which 
would seem to authorize the action of a court of equity un- 
der its ordinary jurisdiction over accidents or mistakes. A 
partial partition of Christy’s estate is made, in which a lot 
has been assigned to his son Howard which the father had 
several years before conveyed away. The fact was not known 
at the time of the partition by any of the parties to it, or to 
the commissioners who made the allotment. The partition 
embraced only a portion of the estate, and a second and final 
partition of the residue is about to be made. Before any 
final distribution, the court is called upon to have this mis- 
take corrected, not by any disarrangement of the former 
partition, but simply by taking the lot into estimation in 
determining the shares of the son to whom the lost lot was 
assigned in the former partition. I do not perceive that it is 
necessary to invoke any principle of warranty in such an ap- 
plication. The plainest principles of equity require that the 
mistake should be corrected, if it can be done without injus- 
tice to others; and what is to prevent it here? No final par- 
tition has been made; the partition is still in fiert, still in 
the power and under the control of the court. The two par- 
titions may be regarded as parts of one transaction so far as 
the rights of all the parties here are concerned. In the first 
partition, which was a partial one, a lot was assigned to How- 
ard Christy which was really no part of his father’s estate, 
which in fact had been conveyed away by a deed duly ac- 
knowledged and recorded years before. Another portion of 
the estate is now to be divided, and there is certainly nothing 
inequitable that this error should be corrected. It is hardly 
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proper to call this a failure of title; there was no defect in 
Wm. Christy’s title at the date of the conveyance to Farrar, 
but this conveyance was made long before his death, and, 
although on record, was unknown to all the parties to the 
partition of 1848. The assignment of lot 256 to Howard 
F. Christy was merely a mistake. If a final partition of his 
estate had been made, the only ground perhaps upon which 
that partition could be disturbed by the state of facts averred 
in this answer would be an implied warranty. But viewing 
this partition as incomplete, as still going on, we do not see 
why, without reference to any warranty, a mistake in a par- 
tial partition may not be corrected in a subsequent one, just 
as under our statute of descents and distributions a probate 
court would regulate such equities in distributions of per- 
sonal property from time to time among the personal repre- 
sentatives of the decedent. This would seem to be very 
clear if Howard Christy was alive and now asking the inter- 
position of the court to give him the benefit of this equity in 
the final division of his father’s estate. Has his devisee, 
Mrs. Christy, the same right ? 

The doctrine of implied warranty on a compelled partition 
among coparceners is not free from obscurity in some of its 
details, but. it seems to be a part of that doctrine as known 
in England and adopted in some portions of this country, 
that when the privity of estate is destroyed by an alienation, 
neither the coparcener nor the alienee has any recourse upon 
the remaining coparceners. (Allnatt, sec. 3; Sawyer v. 
Cator, 8 Humph. 256.) 

This however is not the redress sought here. . The relief 
demanded does not require any disturbance of the former 
partition. Is this equitable claim purely personal, and was 
it extinguished by the death of Howard Christy? If it was 
not, it would go to his heir, unless his will has created a tes- 
tamentary heir. 

It would seem from our statute concerning wills, that 
whatever is descendible is devisable. That statute author- 
izes the testator to dispose of “ all his estate, real, personal 
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and mixed, and all interest therein.” It is fully as broad as 
the statute of descents and distributions, which embraces 
every “title to any real estate of inheritance or personal 
estate undisposed of.”’ In England, even before the statute 
of I. Vic. ch. 26, the power of testamentary disposition ex- 
tended “ to all interest in real and personal estate which, at 
the decease of the testator, would, if not so disposed of, de- 
volve to his general, real or personal representatives, whether 
the testator be the legal or beneficial owner only or unite in 
himself both these characters.” (1 Jarman on Wills, ch. 4, 
p- 81.) And in most parts of the United States the settled 
test of a devisable interest is that it is descendible. (4 Kent, 
ce. 512-13.) 

The will of Howard Christy uses language as comprehen- 
sive as could well be found. It devises all his estate, real, 
personal and mixed, in Kentucky, Missouri and elsewhere, 
present and expectant. If a will can be framed to clothe the 
devisee with all the rights of heir, this would seem to have 
accomplished that purpose. 

The only real question then left is, whether the right o1 
Howard Christy to a distribution or partition of his father’s 
land—the amount and value of which is to be determined by 
a mistake in a former partition—ceased with his death. The 
equity is not in the lands which have been partitioned, but 
in the lands now subject to partition. His share of these 
lands, without reference to the former mistake, is not denied, 
and that his interest passed to his widow under his will is 
not denied. Had he left children, their right to the same 
equitable division which he had would hardly be denied. It 
would seem to follow that his devisee is entitled to the same 
right. Suppose, in a division of personal property, the ad- 
ministrator, under the sanction of the probate court, had, in 
the distribution of a portion of an estate in money, made a 
plain arithmetical miscalculation, by which one of the distri- 
butees received a thousand dollars less than he was entitled 
to upon a correct application of the common rules of arith- 
metic, could not that distributee, upon a final division of the 
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remaining portion of the estate and an ascertainment of the 
mistake, have it corrected? Could not his heir or devisee, if 
he died before final distribution ? 

What there is in this case to prevent the application of 
these familiar principles of equity, I do not see. Much 
learning, it is true, has been explored, and the ancient doc- 
trine of warranties by implication has been cited with appro- 
bation on one side and denunciation on the other. I think 
the action may be dispensed With in this case and justice still 
be done. When it shall become necessary to determine its 
existence or extent here, it will be time enough to say how 
far it may consist with our laws and usages and necessities, 
and how far positive enactments or long disuse may have 
rendered it inoperative. 

Our opinion is, that Mrs. Christy’s answer in relation to 
lot 256 ought not to have been stricken out. It would be 
premature to determine upon what basis the value of this lot 
should be settled. The answer being stricken out, the facts 
have not been sufficiently developed upon which the court 
could now form a definite opinion. The facts may indeed 
not turn out as stated in the answer, but, assuming that they 
are mainly and essentially correct, we incline to the opinion 
that the value of the lot at the time of the first partition is the 
proper basis of reliefin the new decision. As it could not be 
foreseen whether the value of the lot.256 would appreciate 
or depreciate, whether it would be productive or unproduc- 
tive, its simple value in 1848, without reference to specula- 
tions as to its rise or fall, its productiveness or unproductive- 
ness, seems to be the fair allowance to Mrs. Christy in the 
present partition suit. To give her the increased value of 
the lot now, or the interest on its value in 1843, would be 
speculating on contingencies too remote. 

Judge Richardson concurring, the judgment will be re- 
versed and the cause remanded. 


Scorr, Judge. Ido not understand how, as devisee, Mrs. 
Christy is entitled to the relief she seeks in regard to the lot 
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assigned to her husband in the first partition, the title to 
which afterwards failed. The closeness of her relationship 
to her husband can have no influence. As devisee, so far as 
this question is concerned, she occupies a position not supe- 
rior to that of one, as devisee, who was a stranger to the 
devisor. Does a mere right of action growing out of the 
purchase of a lot of land by a devisor pass to the devisee of 
that land? Suppose H. Christy had acquired by purchase a 
lot devised to his wife, and the vendor in the transaction, 
there being no warranty, had committed a fraud—had repre- 
sented that he had a good title, knowing that he had not— 
would Mrs. Christy, as devisee of the lot, have had a right of 
action to recover damages for the fraud committed by the 
vendor? If there was nothing now but money to distribute 
among the heirs of Wm. Christy, would not Mrs. Christy’s 
claim to the indemnity she seeks be as strong as though 
there was land to be divided, as it turns out to be? If 
money was to be distributed, her case would not vary from 
that supposed, and can her right to relief depend on the na- 
ture of the fund out of which it is sought? Would not her 
equity to the money be as valid as it is to the remaining 
land? A right to enter for a condition broken, or under the 
warranty annexed to an exchange, is not devisable, nor is the 
benefit of a condition unless it be annexed to a reversion. 
(4 Kent, 510.) 


MANNING, Respondent, v. Hogan, Appellant. 


1. A. instituted an action against B. on a judgment of a sister state. From 
the transcript offered in evidence it appeared that the clerk certifying the 
same was clerk of a court other and different from that in which the judg- 
ment was rendered. It appeared also from his certificate that the record of 
the cause had been transferred by law to the court of which he was clerk, 
and from the record itself it appeared that two several executions had been 
issued by said clerk upon said judgment, and levies and execution sales 
made thereunder. Held, that the transcript was admissible in evidence 
although no law authorizing the transfer was produced. 
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2. Under the revised code of 1845 no lapse of time short of twenty years from 
the time of the rendition of a judgment of this or a sister state would bar a 
right of action on such judgment. 


Appeal from St. Louis Court of Common Pleas. 


This was an action (commenced February 18, 1856) 
against John Hogan on a judgment rendered in a municipal 
court of the city of Alton, in the state of Illinois, in the 
month of October, 1838, against said Hogan and one W. G. 
Pinckard. The defendant put in issue the rendition of the 
judgment, and further pleaded that he had resided in the 
state of Missouri more than ten years next preceding the 
commencement of this suit, and that the cause of action did 
not accrue within ten years next before the commencement 
of this suit. 

The plaintiff adduced in evidence a transcript of the judg- 
ment sued on, certified as stated below in the opinion of the 
court. The court received the same in evidence against the 
objection of defendant. The defendant introduced evidence 
to show that he came to St. Louis to reside about April, 1845. 

The defendant asked the court to instruct the jury as fol- 
lows: “If the jury find from the evidence that the defendant 
has resided in the state of Missouri ever since the 10th day 
of April, 1845, and that the judgment, the transcript of 
which has been offered in evidence by the plaintiff, was ren- 
dered as early as the 4th day of October, 1845, then the 
plaintiff is not entitled to recover.” 

The court refused so to instruct, but, of its own motion, 
gave the following: “The fact that the defendant has lived 
in this state continuously for more than ten years next before 
the commencement of this suit is no bar to this action.” 

The jury found for plaintiff. 

T. Polk, for appellant. 

I. The transcript of the judgment was improperly admit- 
ted in evidence. The judgment was rendered by the muni- 
cipal court of the city of Alton. The attestation is by the 
clerk of the circuit court of Madison county. There was no 
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proof of any transfer. But granting that there was such a 
transfer still the authentication was insufficient. The cer- 
tificate was not competent to prove the judgment. It is not 
such certificate as is required by the act of congress. That 
requires the certificate of the clerk of the court rendering 
the judgment. If not authenticated as required by said act 
of congress, it must be proved just as if the act had never 
been passed. 

II. The action was barred by the statute of limitations. 
The statutory limitation of five years applies to the case. (R. 
C. 1845, p. 716, § 2.) The case is not within the exception 
of the act. This is a judgment of a sister state. (Harness 
v. Green, 20 Mo. 316; R. C. 1845, p. 90; 18 Pick. 825; 4 
McCord, 378.) If the second section is not applicable then 
the first section is. The first section of article 4 does not 
qualify the operation of section 2 of article 2. 


M. L. Gray, for respondent. 


I. The transcript was admissible in evidence. The statute 
of limitation was no bar. 


Ricuarpson, Judge, delivered the opinion of the court. 


This suit was commenced in February, 1856, on the record 
of a judgment recovered in October, 1838, in the municipal 
court of the city of Alton, in Madison county, in the state of 
Illinois, against the defendant and William G. Pinkard. The 
transcript is certified, under the act of congress, by the clerk 
of the circuit court of Madison county, Illinois; and the 
presiding judge certifies that the attestation of the clerk is 
in due form. No objection is taken to the form of the cer- 
tificates, but to the want of power in the clerk of the circuit 
court to certify to the exemplification of the record of another 
court. The caption to the transcript is in these words: 
“‘Pleas of record in the circuit court of Madison county, 
state of Illinois, the same having been transferred to said 
circuit court from the late municipal court of the city of 
Alton in pursuance of law in that case made and provided.” 
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Then follows the declaration, summons and return of service, 
default, final judgment and execution. . Also an alias execu- 
tion issued on the 14th of October, 1845, by the clerk of the 
circuit court, in which it is recited that the records of the 
late municipal court are in the office of the clerk of the cir- 
cuit court. On this execution there is an endorsement of a 
levy and sale which produced a credit of two hundred dol- 
lars ; and afterwards, on the 12th of August, 1846, a pluries 
execution was issued-by the clerk of the circuit court, which 
shows, by the return, a further credit of seventy-five dollars 
made by sale of property. The clerk then states in his final 
certificate that “the foregoing is a true and- complete copy 
from the said municipal court as well as from the said circuit. 
court of the process, pleadings and record had in said cause, 
as therein entitled, as fully as the same is now on file and of 
record in said circuit court.” 

Only two points are made in this court, which are, Ist, 
that the transcript was improperly admitted in evidence ; 
and, 2d, that the action was barred by limitation. 

It is insisted that the record and judicial proceedings of a 
court of a sister state can only be proved by the attestation 
of the clerk of the same court that rendered the judgment ; 
and, conceding that the clerk of a court to which the records 
of another have been transferred can certify to the records of 
the latter, yet the law authorizing the transfer must be pro- 
duced. 

It is manifest from the transcript that the records of the 
municipal court were in fact in the custody of the circuit 
court, for the clerk certified that they were in his keeping ; 
but, independent of any verity imported by his seal, the is- 
suing of two executions from the circuit court shows that 
this judgment was impressed with the action of the circuit 
court, and, being thus adopted, became incorporated as a part 
of its own proce@dings. It ought to be presumed that the 
clerk did not certify to a falsehood, and that the circuit court 
did not attempt.to enforce a judgment not lawfully in its cus- 
tody. If a transcript of a court of record is produced from 
37—VOL. XXVI. 
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another state properly certified, we never inquire whether the 
court had authority by the local law to render the judgment, 
for we presume, not only that the jurisdiction was rightfully 
exercised, but that the record was in the custody of the proper 
officer and came from the right quarter; and if the court 
that renders a judgment becomes extinct and its records are 
transferred by law to another court, public convenience will 
be promoted, without danger of imposition, by allowing the 
clerk and judge of the latter court to‘make the requisite attes- 
tations. (1 Greenl. Ev. § 506; Gatten v. Robbins, 8 Ind. 
184.) In Thomas v. Tanner, 6 Mon. 52, the transcript of a 
will, with the probate thereof taken in 1812 by the judge of 
probate for the district of Cape Girardeau, in the territory 
of Louisiana, with letters testamentary granted by the county 
court of Cape Girardeau county, in the state of Missouri, in 
1821, certified from the records of the county court, was 
offered in evidence ; and the court held that it was admissi- 
ble, and that as the record of the probate court purported to 
be kept in the county court it was not necessary to produce 
the law transferring the records of the probate court to the 
county court. 

The first, second and third articles of the statute of limita- 
tions of 1845 do not in terms prescribe any limitation on 
actions founded on judgments rendered in this or any other 
state; and the implication that any of the provisions of the 
law were intended to cover judgments of other states is ex- 
cluded by the first section of the fourth and last article 
which declares that “every judgment and decree of any 
court of record of the United States, or: of this or any other 
state or territory, made or rendered after the first day of 
December, in the year eighteen hundred and thirty-five, shall 
be presumed to be paid and satisfied after the expiration of 
twenty years from the time of the rendition of such judg- 
ment or decree,” &c. It was useless legisl&tion to declare 
that a judgment shall be presumed to be paid after the lapse 
of twenty years, if a period short of that time would bar an 
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action on it. The court, in our opinion, properly instructed 
on the question of limitation, and the judgment will be 
affirmed ; the other judges concurring. 





ZEIGLER, Defendant in Error, v. Mappox, Plaintiff in Error. 


1. Where it appears from the face of a deed that it is a conveyance in trust to 
the use of the grantor, the courts will, as a matter of law, declare it void 
as against creditors. 

2. If it be sought to impeach a deed for fraud as against creditors, and the 
fraudulent intent be not apparent upon the face of the deed, it must be es- 
tablished by extraneous evidence ; the triers of the fact—the jury, or the 
court sitting as a jury—must respond to the issue raised as to the existence 
of the alleged fraudulent intent. 


Error to St. Louis Circuit Court. 


This was an action (commenced September 25, 1855) 
against Turner Maddox, sheriff of St. Louis county, to re- 
cover possession of a stock of drugs, medicines, &c., in pos- 
session of said Maddox by virtue of a levy of an execution 
against one William L. Maddock. Zeigler, plaintiff in the 
present suit, claimed title to said stock of drugs by virtue of 
a deed of trust executed by said Maddock to secure certain 
promissory notes. Zeigler was trustee in the deed of trust. 
The cause was submitted to the court upon an agreed state- 
ment of facts. The notes were admitted to be bona fide 
notes. The deed of trust was duly recorded. It appears 
from the agreed statement that it was understood between 
Maddock, Zeigler and the cestut que trust, at the time of the 
execution of the deed of trust, that ‘‘ Maddock should retain 
possession of said goods until the maturity of said notes, and 
sell and dispose of them in the usual course of trade ;” that 
‘“‘ said Maddock did keep possession of said goods and fix- 
tures, and sold in the usual course of trade, for his own ben- 
efit, from the time he executed said deed of trust to plaintiff 
till the day of the levy and seizure of defendant.” The deed 
itself was not in evidence. 
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The court simply found from the agreed statement “ that 
the property in question belongs to the plaintiff,’ and gave 
judgment accordingly. 


Jones & Sherman, for plaintiff in error. 


I. The deed of trust was absolutely void as a trust for the 
use of the grantor. -(R. C. 1845, p. 525; 15 Mo. 459; 
Brooks v. Wimer, 20 Mo. 506; Martin v. Rice & Maddox, 
24 Mo. 581; 24 Mo. 575; Walter v. Wimer, 24 Mo. 63.) It 
does not change the character of the deed that the agreement 
that the grantor should keep possession of the goods and sell, 
&c., was not incorporated into the body of the deed. It is 
agreed that there was such an agreement. 


Hudson & Thomas, for defendant in error. 


I. The deed of trust was valid upon its face, was duly ac- 
knowledged and recorded. It was made in good faith to 
secure the payment of a just debt. The parol agreement 
or understanding, if it could be considered at all, could not 
affect the legality of the deed. It is not pretended that there 
was any fraud in fact. The finding of the court is decisive 
of that question. (See Kneeland v. Cowles, 4 Chand. 46 ; 7 
Mo. 245;.11 Mo. 369; 11 Gratt. 778; 8 Gratt. 148; 21 
Ala. 333.) 


Scott, Judge, delivered the opinion of the court. 


The only issue in this case was whether the deed was fraud- 
ulent as having been made with intent to hinder, delay or 
defraud creditors or purchasers. That issue was one of fact 
to be tried by a jury. As the court assumed the task of a 
jury and took upon itself to try the issue in the cause, its 
finding should have shown how the fact~in dispute stood be- 
tween the parties. We do not see that there is any conflict 
between our cases on this question if the section of the stat- 
ute concerning fraudulent conveyances, under which, they 
were severally made, be regarded in their consideration. 
When it appears from the face of the deed itself that there 
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is a trust or reservation of use to the grantor, the court, as a 
matter of law, declares the deed void in accordance with the 
first section of the act concerning fraudulent. conveyances, 
which enacts that every deed of gift or conveyances of goods 
and chattels in trust to the use of the person so making such 
deed of gift or conveyance, is declared to be void as against 
creditors, existing and subsequent, and purchasers. In such 
cases there is nothing for the jury to pass upon when the 
court sees that the deed is void upon its face. When the 
deed is fair on its face, but is affected with a secret trust in 
favor of the grantor, as such secret trust can only be shown 
by extrinsic evidence, the existence of fraud is a matter of 
fact to be tried by a jury, who will determine whether the 
deed was made with intent to hinder, delay or defraud cred- 
itors or purchasers, such case coming within the provisions 
of the second section of act concerning fraudulent convey- 
ances. In a case arising under the first section of the act, it 
is not necessary that the deed in so many words should ex- 
press that it was in trust tothe use of the grantor; but if such 
is the legal effect of it, as gathered from its language, the 
court will, as a matter of law, declare that it is void. This 
seems to be the ground of the distinction between the cases 
on this subject coming before this court; and they can be 
reconciled by it. (Goodrich v. Downs, 6 Hill, 440.) We 
do not regard that there is any conflict between the cases of 
Brooks v. Wimer, 20 Mo. 507, and Waugh & Corthron v. 
Milburn, 11 Mo. 369—one of these cases being under the 
first and the other under the second section of the act in re- 
lation to fraudulent conveyances. In the last of these cases, 
as there was only a stipulation in the deed that the possession 
of the property should remain with the grantor, the court did 
not consider such a privilege a reservation to the use of the 
grantor, as the statute expressly provided that possession re- 
maining with the grantor should not be a badge of fraud 
where the conveyance was duly recorded, which was the case 
in regard to that deed. 

When the facts are agreed, it is a question of law whether 
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the transaction is fraudulent. But a very material fact, and 
the most important one, is omitted in the finding, which is 
the intent with which the conveyance was made. The in- 
tent is a fact to be inferred from all the evidence, and is 
one exclusively within the province of the jury. If the 
court below will act as a jury it must respond to that fact, 
and without it its finding is not complete, and the case is in 
no situation in which this court can pronounce the law of it. 

The judgment is reversed and the cause remanded ; the 
other judges concur. 


Smitx et al., Respondents, v. MonTreu e¢ al., Appellants. 


1. In the case of an appeal from a justice’s court to the St. Louis land court, 
the appellants (the defendants) instead of naming in the recognizance each 
of the plaintiffs, simply acknowledged therein an indebtedness “to Maria 
Smith and others, the plaintiffs in this suit.” One of the clauses of the 
condition of the recognizance was the following: “Or if, on the trial anew 
in the land court [the proper appellate court] or the law commissioner’s 
court, judgment be given against the appellants and they shall satisfy such 
judgment.” Held, that the recognizance was sufficient. 


‘Appeal from St. Louis. Land Court. 


The following is the recognizance mentioned below in the 
opinion of the court: ‘“ We, the undersigned, Louis Mon- 
treil, as principal, and Antoine Fortay, Antoine Pelcher, 
Joseph , acknowledge ourselves indebted to Maria 
Smith and others, the plaintiffs in this suit, in the sum of 
one hundred dollars, to be void upon condition: Whereas 
Louis Montreil and Louis Lauvalette have appealed from the 
judgment [of] Silas W. Barnett, a justice of the peace within 
and for St. Louis county, in an action between Maria Smith 
et al., plaintiffs, and Louis Montreil e¢ al., defendants: 
Now, if on said appeal the judgment of the justice is affirm- 
ed, or if, on the trial anew in the land court or the law com- 
missioner’s court, judgment be given against the appellants 
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and they shall satisfy such judgment, or if this appeal.shall 
be dismissed and they shall pay the judgment of the justice 
.together with the costs of the appeal, the recognizance shall 
be void. [Signed],” &c. 


Cline & Jamison, for appellants. 


I. The court erred in dismissing the appeal. The recog- 
nizance was substantially as required by law. It was not 
necessary that it should pursue the exact language of the 
law. (R. C. 1855, p. 972; Strange v. Ellis, 1 Mo. 291.) 


S. H. Gardner, for respondents. 


I. There is nothing showing that there is in existence any 
such bond as that copied in the record. 

II. Ifsuch a bond was actually in existence, it was defective 
in this, that it did not set forth the names of the obligees as 
required by statute. (See R. C. 1855, p. 972, § 3.) It was 
defective also in containing the words “in the land court or 
the law commissioner’s court.” Only one court had juris- 
tion. 


RIcHARDSON, Judge, delivered the opinion of the court. 


Maria Smith and twelve others, as plaintiffs, commenced a 
joint action for injuries to real property against the defen- 
dants before a justice of the peace. The plaintiffs recovered 
a judgment, from which the defendants prayed an appeal 
and entered into a recognizance, which in all respects fol- 
lowed the form prescribed by the statute, except that it is 
made payable “to Maria Smith and others, plaintiffs in this 
suit,” instead of naming each of the plaintiffs; and in the 
condition it is written, “if, on the trial anew in the land 
court. or the law commissioner’s court,” instead of saying, 
‘if, on the trial anew in the appellate court.”” The land 
court dismissed the appeal because the recognizance was in- 
sufficient. 

There is no uncertainty as to who are the payees in the 
recognizance, and there could be no difficulty in declaring 
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on it if there was a breach of any of its conditions; and as 
the appeal could only be taken to the land court, the words 
“or the law commissioner’s court’? may be rejected as sur- 
plusage. In our opinion the recognizance is sufficient and 
the motion to dismiss the appeal was improperly sustained. 
The judgment will be reversed and the cause remanded, and 
the land court is directed to reinstate the appeal. The other 
judges concur. 


——_+eee;,—_ 


Wonscu, Plaintiff in Error, v. Greret, Defendant in Error. 


1. To maintain an action of forcible entry and detainer, it is not necessary 
that the plaintiff should prove an entry by the defendant with actual force : 
there may be a forcible entry in the sense of the statute without the use of 
violence or of threats. 


Error to St. Louis Land Court. 


The facts sufficiently appear in the opinion of the court. 
S. H. Gardner, for plaintiff in error. 
H. N. Hart, for defendant in error. 


RICHARDSON, Judge, delivered the opinion of the court. 


The sixteenth section of the first article of the act of 1845 
concerning forcible entry and detainer, declares that “ the 
complainant shall not be compelled to make further proof of 
the forcible entry or detainer than that the defendant unlaw- 
fully entered into and detained the same.” The purpose of 
the statute is to prevent the intrusion of one person on the 
lawful possession of another without his consent, and to 
secure a peaceable possession from being changed without 
authority of law against the will of the occupant. This sec- 
tion of the act excludes the idea that force is a necessary 
ingredient to give a right of action; and, though neither 
violence nor threats are used, a party may be guilty of forci- 
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ble entry and detainer. (Warren v. Ritter, 11 Mo. 354; 
Cathcart v. Walter, 14 Mo. 17; Krevet v. Meyer, 24 Mo. 
107.) The court, at the instance of the defendant, instructed 
the jury that it was “incumbent on the plaintiff to prove 
force in getting possession of the premises, or such words and 
actions used by defendant ‘to the plaintiff as have a natural 
tendency to excite fear or apprehension of danger to the per- 
son in possession, or he can not recover.” The giving of this 
instruction and the refusal of those asked by the plaintiff 
indicate that the case was put to the jury on an improper 
theory. Whether the plaintiff voluntarily abandoned the 
possession, or the defendant did any thing towards a disturb- 
ance of the plaintiff’s possession, are questions of fact for the 
jury, about which we intimate no opinion. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 


Woop, Plaintiff in Error, v. Datton, Defendant in Error. 


1. To maintain an action of unlawful detainer it is necessary that the plain- 
tiff should have once been in the lawful possession of the premises in con- 
troversy. A vendee can not maintain such an action against his vendor for 
a refusal to deliver up the premises sold at the time agreed upon. 


Error to St. Louis Land Court. 


H. N. Hart, for plaintiff in error. 


I. The defendant acknowledged plaintiff as his landlord. 
The offer to pay rent is such an acknowledgment. The fact 
that plaintiff did not consider the sum offered a fair rent for 
the premises and therefore refused it, does not change the 
defendant’s position as the tenant of the plaintiff. (See 26 
Verm. 192; 17 Wend. 473; 10 Metc. 298.) 


C. Gibson, for defendant in error, cited Hatfield v. Wal- 
lace, T Mo. 118; Holland v. Reed, 11 Mo. 605. 
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RICHARDSON, Judge, delivered the-opinion of the court. 


This is a proceeding under the statute for unlawful detainer 
commenced the 24th April, 1856. It was proved that the 
defendant by deed, dated the first and acknowledged on the 
fifth day of January, 1856, conveyed the premises to the 
plaintiff, and at the time of the acknowledgment of the deed 
agreed to give possession on the first day of March following, 
but that he had continued in possession though duly notified 
and required, before suit, to surrender the premises. It was 
also shown that about the 1st of July, 1856, the defendant 
tendered to Darrah & Pomeroy, for the plaintiff, one hundred 
and fifty dollars, which he said he owed the plaintiff as rent 
for the premises, but they refused to accept it. The court 
instructed the jury that the plaintiff could not recover, as he 
had failed to show that he had ever been in possession of the 
property. | 

It has often been decided by this court that the act of 1845 
concerning forcible entry and detainer, and similar statutes 
on the same subject that precede it, contemplate a case in 
which the plaintiff has once been in the lawful possession 
of the premises. (Blount & Baker v. Winright, 7 Mo. 50 ; 
Hatfield.v. Wallace, id. 112; Holland v. Reed, 11 id. 605; 
Picot v. Masterson, 12 id. 308.) The 36th and 37th sections 
of the revised statutes of 1855 (R. C. 1855, p. 794) have 
introduced material changes in the law as it formerly existed, 
but they do not affect the question in this case, and do not 
permit the vendee to maintain this summary action against 
his vendor. 

The evidence that the defendant tendered rent is compe- 
tent to prove that he promised to pay it for the time he occu- 
pied the property, but it can not overcome the direct proof 
that the plaintiff was never in possession. The judgment is 
affirmed ; the other judges concurring. 
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EpGELL, Respondent, v. Sicerson, Appellant. 


1. A. in a certain suit for the recovery of instalments of interest alleged to 
be due on a promissory note, wherein B., the maker, set up that the said 
note had been fraudulently altered so as to make interest payable from date, 
recovered judgment. Held, that said judgment was conclusive, as against 
the maker, as to the question of fraudulent alteration, in a subsequent suit 
on the note itself. 


Appeal from St. Louis Court of Common Pleas. 


This case has heretofore been before this court. (See re- 
port of decision 20 Mo. 494.) 

This was an action on the following promissory note: 
“ $4,138.50. St. Louis, October 1, 1848. Five years after 
date, I promise to pay to the order of myself four thousand 
one hundred and thirty-eight five-hundredths dollars, for 
value received, without defalcation or discount, negotiable 
and payable at the Bank of the State of Missouri; with in- 
terest from date at six per cent. per annum, interest payable 
annually. [Signed] John Sigerson.” 

The petition stated that.in the year 1852 plaintiff had 
commenced a suit to recover the instalments of interest then 
due on the above note; that in said suit defendant pleaded 
that that portion of the note stating that interest is to be paid 
annually from date at the rate of six per cent. had been 
inserted without the knowledge, authority or consent of de- 
fendant Sigerson ; that plaintiff in that suit recovered judg- 
ment. 

In the present suit defendant admits the execution of the 
note, but sets up that the same was fraudulently altered, as 
alleged by defendant in the suit for instalments of interest. 
Defendant insists that said alteration made the note void. 
Defendant further alleges in his answer that the judgment 
rendered against him in the suit for instalments was obtained 
by fraud. 

At the trial the plaintiff gave the note in evidence, also a 
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transcript of the judgment in the suit for instalments of in- 
terest. Testimony was then adduced bearing. upon the ques- 
tion whether the interest clause was in the note at the time 
of its execution and delivery. 

The court, at the instance of the plaiitiff, instructed the 
jury as follows: “1. If the jury believe from the evidence 
that the plaintiff and Francis W. Peasley were partners at 
the time the suit was commenced, the record of which has 
been given in evidence by plaintiff; that the note then be- 
longed to said Edgell, Peasley & Co. ; that the note sued on 
in this suit is the same to recover the interest specified in 
which the suit was brought by said Edgell and Peasley 
against said defendant, the record of which has been read in 
evidence by plaintiff, then the jury will find for the plaintiff, 
unless the jury shall find that said judgment was obtained by 
fraud. 2. The testimony of witnesses as to the making of 
said note, and what took place at the time of such making, is 
no evidence that said judgment was obtained by fraud. 3. 
The jury should find for the plaintiff if they believe from 
the evidence that the demand sued for in this suit is the same 
to recover the interest upon which suit was brought against 
said defendant and a judgment recovered therefor, the record 
of which has been given in evidence by plaintiff.” 

The court refused the following instruction, asked by 
defendant: “4. If the jury believe from the evidence that 
the interest clause in the note sued upon was inserted after 
the same was signed by the defendant and without his 
knowledge, approval or consent, then the note is void and the 
plaintiff is not entitled to recover on the same.” 

The jury found a verdict for plaintiff. 


A. M. Gardner, for appellant. 
Shepley, for respondent. 


RICHARDSON, Judge, delivered the opinion of the court. 


The integrity of the note was necessarily and directly in 
issue in the suit brought to recover the annual instalments 
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of interest, and the judgment in that case, having been ren- 
dered by a court of competent jurisdiction, determined the 
question as to the alteration of the note, and was conclusive 
between the same parties in another suit directly involving 
the same question. (Greenl. Ev. sec. 528; Kingsland v. 
Spalding, 8 Barb. Ch. R. 341; Chase v. Walker, 26 Maine, 
555 ; Perkins v. Walker, 19 Verm. 144.) 

The only matter then really in issue in this cause was 
whether the judgment had been obtained by fraud; and on 
this point the defendant offered no testimony. The only 
evidence he introduced bore on the issue distinctly made and 
decided in the first suit. The instructions asked by the plain- 
tiff were properly given, and the one asked by the defendant 
was properly refused. The judgment will be affirmed; the 
other judges concurring. 


——_+e oer —— 


Benoist & DONNELLY, Respondents, v. SYLVESTER ef al., 
Appellants. 


1. A court ought, on a proper motion for that purpose, direct a jury to find a 
verdict in favor of one of several defendants if the facts adduced in evi- 
dence be such that the jury would not be authorized to find a verdict against 
him. 

2. The practice in this state has been to entertain such a motion at the close 
of the case on the part of the plaintiff, before the opening of the defence ; 
the better rule would seem to be that the court may, in its discretion, refuse 
to entertain such a motion at the close of the plaintiff’s case, if it is proba- 
ble that the evidence will be adduced before the whole evidence in the cause 
is closed that would authorize a verdict against the defendant whose acquit- 
tal is sought. j 


Appeal from St. Louis Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 
A. J. P. Garesché, for appellants. 
I. There was no evidence whatever against Shinkle and 


Jackson. The court ought to have directed the jury to 
retire and find a verdict for each of them, as requested at 
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thé close of plaintiffs case. (See Bald: C. C. 538; 22 Mo. 
851; 8 Mo. 26; Wood v. Mathias, 21 Mo. 308; Young v. 
Croughton, 17 Mo. 367; Brown v. Lewis, 25 Mo. 335.) 
They were made parties to stifle their evidence. 

II. Chenowith was a competent witness. (Launier v. 
Francis, 23 Mo. 181; Sherwood’s Adm’r v. Hill, 25 Mo. 
391; Smith R. 419, 823.) 

III. The several defendants, and particularly Shinkle and 
Jackson, should have been permitted to, testify in behalf of 
their co-defendants. (Block v. Chase, 15 Mo. 344; Sess. 
Acts, 1857, 180; 9 How. Prac. 385; Whitaker’s Practice, 
p- 366.) 


B. A. Hill, for respondents. 


I. The defendants were all properly made parties. The 
defendants were not entitled to any severance in this cause. 
The defendants had given a delivery bond jointly. The judg- 
ment rendered must be an entirety. The court committed 
no error in overruling the motions to direct the jury to pass 
upon the cases of each of the defendants separately. Jt is 
sufficient answer to all that may be urged to say that the jury 
found all the defendants guilty. If the court had any dis- 
cretion in such an action as this, it was soundly exercised. 
The court also decided correctly in excluding the testimony 
of Chenowith. The suit was defended for the immediate 
benefit of Chenowith & Co. (15 Barb. 322; Catlin v. Han- 
sen, 1 Duer, 309; 2 Duer, 419; 1 Code Rep. N.S. 218; 2 
Kernan, 374; 3 Kernan, 266.) There was no error in the 
instructions. 





RICHARDSON, Judge, delivered the opinion of the court. 


This is an action of replevin for twenty-five barrels castor 
oil, which the plaintiffs averred they were entitled to the 
possession of, by virtue of a special property therein, and 
that the same was in the possession of the defendants and 
unlawfully detained by them. The defendants answered sep- 
arately. Sylvester denied all the material allegations in the 
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petition, and also denied that his co-defendants had any pos- 
session of the property, but admitted that the oil was in his 
possession, and that he lawfully detained it as the agent of J. 
S. Chenowith & Co., of Cincinnati, who were the owners of 
it. The other defendants likewise. denied the averments in 
the petition, or that they had posséssion, and disclaimed any 
interest whatever in the property in dispute. 

At the conclusion of the evidence on the part of the plain- 
tiffs the defendants asked that the jury might be*permitted 
to retire to consider their verdict in respect to Sylvester, 
which the court refused to permit ; and the like motions were 
made separately in respect to each of the. other defendants, 
which were also denied. 

The motion was properly overruled as to Sylvester, for he 
admitted himself in possession, and the main controversy was 
with him as to the right of possession. At that stage of the 
trial the only evidence implicating Jackson was, that he was 
Sylvester’s clerk, and during his employer’s absence the oil 
was demanded of him. But as to Shinkle, he denied that he 
had possession, and disclaimed any interest, and there was 
not a particle of evidence to show that he had possession of 
the property directly or indirectly at the commencement of 
the suit, or that he really had or claimed any interest in it. 
The defendants then proceeded with the case on their part, 
and began by reading the deposition of Donnelly, one of the 
plaintiffs, which had been previously taken and filed; and if 
there was any doubt before as to the propriety of making 
Jackson a defendant, .it was removed by the statement of the 
deponent that he had demanded the oil of him, and that he 
refused to give it up, saying “that he had the oil and in- 
tended to keep it.” And as to Shinkle, the first reading of 
the deposition left a doubt whether he, too, was not properly 
joined in the action; but on a careful re-examination of it, we 
think it fails to show a single fact to connect him with the 
possession or detention of the property. 

Generally any one in possession of goods may be made de- 
fendant in actions of replevin, for the owner is not bound to 
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ascertain whether the person who detains his property is act- 
ing for himself or in subordination to another. So if goods 
are taken by A. at the command of B., the replevin may be 
against both or either. (Morris on Repl. 73.). The motion 
then was properly overruled as to Jackson, but the court 
ought to have directed an acquittal as to Shinkle. 

Greenleaf, following the rule laid down in Gilbert, says, 
that the court will not direct the acquittal of one defendant 
in order that he may testify for the others “if there be any 
evidence against him, though-in the judge’s opinion not 
enough for his conviction.” (¢Greenl. Ev. § 358.) In this 
state, under our system of practice, where the plaintiff in- 
curs practically no risk in misjoining defendants, even in 
actions ez contractu, and the temptation is so great to turn 
witnesses into defendants, the old rule ought to be relaxed, 
and the true test, we think, is laid down in McMartin v. 
Taylor, 2 Barb., S. C., 356, that the court ought to direct 
the jury to acquit a defendant on a proper motion for that 
purpose, if the facts be such that the jury would not be au- 
thorized to find a verdict against him, or if the court would 
set it aside if he was sued alone. 

The cases present a diversity as to the time when the ac 
quittal should take place, viz., whether at the conclusion of 
the case on the plaintiff’s part, or at some subsequent stage. 
In Child v. Chamberlain, 6 Carr. & Pay. 216, Park, justice, 
said that it was the unanimous opinion of all the judges 
that the motion should be made at the close of the plaintiff’s 
case, before any part of the defendant’s evidence is gone into. 
But in the later case of Sowell v. Champion, 6 Adol. & 
Ellis, 415, Lord Denman said, “the application to a judge, 
in the course of a cause, to direct a verdict for one or more 
of several defendants in trespass is strictly to his discretion, 
and that discretion is to be regulated not merely by the fact 
that at the close of the plaintiff’s case no evidence appears to 
affect them, but by the probabilities whether any such will 
arise before the whole evidence in the cause closes. There is 
so palpable a failure of justice when the evidence for the 
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defence discloses a case against a defendant prematurely ac- 
quitted, that such acquittal ought never to take place but 
where there is the strongest reason to believe that such a 
consequence can not follow.” (See also 1 Phil. Ev. 73; 1 
Greenl. Ev. § 358.) There is good sense in the observations 
of Lord Denman, for it sometimes happens that the -ompli- 
city of a defendant sought to be discharged at the close of 
the plaintiff’s case is abundantly established by the defen- 
dant’s own testimony, and the court would be exceedingly 
embarrassed, after directing the acquittal of a defendant, if 
it should turn out by the proof afterwards given that he was 
more guilty than the others. It is believed, however, that 
the practice in this state has generally been as it is stated by 
Mr. Justice Park, and, though we think the other rule is the 
safest, the defendants in this case ought not to be prejudiced 
for failing to make a second motion after all the evidence 
was in, inasmuch as the court did not overrule the first be- 
cause it was premature. 

Without undertaking now to construe the supplementary 
act concerning witnesses, passed in February, 1857 (Sess. 
Acts, 1857, p. 181), and to state the cases in which a party 
may be examined as a witness in behalf of his co-plaintiff or 
of a co-defendant, it is sufficient to say that in an action of 
replevin a separate verdict or judgment is not absolutely ne- 
cessary from the nature of the suit, nor was any matter set 
up in this case which went merely to the personal defence of 
one defendant and not to that of the others, as for instance 
infancy, bankruptcy, or coverture; and there is nothing in 
this law which authorized either of the defendants to testify 
for the others. 

The examination of Chenowith on his voir dire showed that 
the suit was defended for his immediate benefit, and he was 
properly excluded as a witness. 

The court erred in not directing the jury, before the case 
was finally submitted, to acquit Shinkle, and on that account 
the judgment will be reversed and the cause remanded ; the 
other judges concur. - 
38—VOL. XXVI. 
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_ his eldest child, Mrs. Margaret Rose, and. her husband, filed 





Rose & Wire, Appellants, v. McHosr’s Executors, Respon- 
dents. 


1. One J. McH. died leaving him surviving his wife, and five children of 
ages varying from seven to nineteen years. His property consisted exclu- 
sively of personal property. His will is as follows: “In the name of .God, 
Amen. I, I. McH., of, &., being of sound mind, &c., do, therefore, make, 
ordain, publish and declare this to be my last will and testament—that is to 
say, First, After all my debts are paid and discharged, the residue of my 
estate, real, personal and mixed, I give and bequeath and dispose of as fol- 
lows, to-wit, viz.: All my estate, real, personal and mixed, I give te my be- 
loved wife Mary Ann, and all money that may be in possession or at inter- 
est, or in any situation whatsoever at the period of my demise, including 
any and all dues to me then owing, shall to the said wife, Mary Ann, 
be to her as my last will and testament, reserving to her the right of dis- 
posal in the manner following, to-wit, viz.: Provided, however, that if my 
aforesaid wife Mary Ann shall of her own will and free accord unite 
herself in the bonds of matrimony to another person, then the full mean- 
ing of this will, as above devised, shall be transferred to the surviving chil- 
dren of the testator according to law, reserving to the said Mary Ann her 
right of dower according to said law. And further, that if my wife, the 
said Mary Ann, shall remain single during the minority of our children, 
then she shall at their maturity give to the said children, who may then be 
living, their right, title and interest to, and in, forany property belonging to 
my estate, real, personal and mixed, reserving to herself the right of dower 
hereinbefore stated? And further, that the division of the said property 
then existing shall be made equal among my children, share and share to 
each alike, without distinction, preferment or feeling. And further, that 
in order to secure to my said wife Mary Ann the furtherance of my will 
and testament, and to my children their right, title and interest hereby be- 
queathed to them out of my property, I hereby appoint and constitute as the 
executors of this, my last will and testament,” &c. 

Held, that the widow did not become invested, by virtue of the will, with the 
power to dispose at pleasure of the property bequeathed ; that those por- 
tions thereof to which the children would become ultimately entitled she 
held as trustee for them; that, although she might, entirely in accordance 
with the directions of the will and in conformity to the trust confided in her, 
pay over to each child, on its arriving at majority, its share of the property 
bequeathed, yet she could not, under all circumstances, be compelled so to 
pay over; that such payment, if it could be enforced at all, must be enforced 
through the intervention of a court of general equity jurisdiction. 


Appeal from St. Louis Circuit Court. 


On the final settlement of the executors of Isaac McHose, 
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their petition for the distribution to them of one-sixth of the 


"estate (consisting entirely of money and notes) of the dece- 


dent. . The probate refused this prayer, and Rose and wife 
appealed to the circuit court. The facts were there agreed 
to be as follows, viz.: Isaac McHose, late of the county of 
St. Louis, died therein on or about. July 29, 1852, having 
made his will, which was duly admitted to probate and re- 
cord. The executors therein named were duly qualified as 
such. At the time of his death, the testator left a widow, 
named Mary Ann, and five children, to-wit, Margaret, one of 
the petitioners, married to Edward Rose, who was, when this 
petition was filed, between twenty-one and twenty-two years 
of age; Louisa, who was then about nineteen years old ; 
Abraham, about seventeen years; Elizabeth, about fifteen 
years, and Joseph, about ten; all of which children, as also 
the said widow, are still living. The widow has remained 
unmarried. <A certified copy of the will is part of this case. 
At the December term, 1855, of the St. Louis probate court, 
and before the filing of this petition, said executors made 
final settlement, showing a balance in their hands of 
$22,629.50. The widow had reeeived $2,618.65, so that 
the whole estate,-which consisted altogether of personalty, 
amounted to $25,248.15. The widow has done no act indi- 
cating her option in case of a division to receive one-third of 
the personalty or a child’s part thereof; but has always 
hitherto denied that the time for a division is yet come. 
Isaac McHose’s will was in the following words: “ In the 
name of God, Amen. I, Isaac McHose, of the city of St. 
Louis, county of St. Louis, and State of Missouri, being of 
sound mind and memory, and considering the uncertainty of 
life in its frail and transitory course; do therefore make, or- 
dain, publish and declare this to be my last will and testa- 
ment—that is to say, First, After all my lawful debts are 
paid and discharged, the residue of my estate, real, personal 
and mixed, I give, bequeath and dispose of as follows, to-wit, 
viz.: All my estate, real, personal and mixed, 1 give to 
my beloved wife, Mary Ann and all money that may be 
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in possession, or at interest, or in any situation, whatsoever 
ever at the period of my demise, including any and all dues 
to me then owing, shall to the said wife, Mary Ann, be to 
her as my- last will and testament; reserving to her the 
right of disposal in the manner following, to-wit, viz.: Pro- 
vided, however, that if my aforesaid wife Mary Ann shall 
of her own will and free accord unite herself in the bonds of 
matrimony to another person, then the full meaning of this 
will.as above devised shall. be transferred to the surviving 
children of the testator according to law, reserving to the 
said Mary Ann her right of dower according to said law. 
And further, that if my said wife, the said Mary Ann, shall 
remain single during the minority of our children, then she 
shall at their maturity give to the said children, who may 
then be living, their right, title and interest to, and in, for 
any property belonging to my estate, real, personal and 
mixed, reserving to herself the right of dower hereinbefore 
stated. And further, that the division of said property then 
existing shall be made equal among my children, share and 
share to each alike, without distinction, preferment or feeling. 
And further, that in order to secure my said wife Mary Ann 
the furtherance of my will and testament, and to my children 
their right, title and interest hereby bequeathed to them out 
of my property, I hereby appoint and constitute as the ex- 
ecutors of this, my last will and testament, (revoking all 
others by me made,) Mathias Steitz and Bartholomew Rice, 
both of the city and county of St. Louis, and state of Mis- 
souri, desiring them to carry out, as far as possible and prac- 
ticable, the wishes expressed by me in this, my last will and 
testament. In witness whereof, I have hereunto subscribed 
my name and affixed my seal this day of January, 
Anno Domini one thousand eight hundred and fifty-two 
(1852). Isaac McHose (seal).” 

Upon the case above stated, the court was asked by the 
petitioners; Edward Rose and wife, to declare the law to be 
that they were entitled to.a child’s share of said estate of the 
_ testator, that is to say, to one-sixth part thereof, and make 
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an order accordingly, which the court refused todo. The 
court declared the law to be that application for a division of 
the estate of Isaac McHose was premature ; that no division 
was compellable until the youngest child of said McHose 
should arrive at full age, or until Mary Ann McHose should 
marry, whichever event should first happen; that in the 
mean time said Mary Ann McHose was entitled to the pos- 
session of said estate. 


T. Polk, for appellants. 


I. By the proper construction of the will of McHose, 
should his widow marry a second time, all the estate would 
pass over to the children, excepting such portion as the law 
would give to the widow as dower. If she remains single 
she will still have her dower in her own right ; and will hold 
possession of all the residue as trustee for the children until 
it is to be handed over by her to the children, as provided in 
the will. The widow has remained single; and by the will 
his or her several portions are to be handed over to each one 
of the children when they shall severally attain their majority. 
This allotment is not to be deferred until the youngest child 
attains its majority. (See Overton and wife v. Davy’s ex’r, 
20 Mo. 278.) : 


T. T. Gantt, for respondent. 


I. First, the will of McHose, in the event of marriage by 
Mrs. McHose during the minority of the children, deter- 
mines and defeats the estate given to her, and confines and 
remits her in that event to her right of dower. Secondly, 
the will makes provision for the children of the testator, and 
gives the whole of the property to Mrs. McHose during a 
designated period, with power ef disposal. _ Thirdly, the will 
provides that if Mrs. McHose should. remain single, then, 
upon the maturity of the children (by which is meant the 
arrival of the youngest at the full age of twenty-one years), 
all the property of said testator “ then existing” (that is, 
remaining undisposed of) is to be divided equally among his 
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children, share and share alike, subject to the dower of the 
widow. Only one division was contemplated, not as many as 
there are children. 


Napton, Judge, delivered the opinion of the court. 


It is extremely difficult to give a satisfactory interpretation 
of the will of McHose. This difficulty does not proceed from 
the use of ambiguous terms, but from the very peculiar style 
in which the testator chose to express his ideas, and the in- 
distinctness of the ideas themselves. In some cases it is 
plain that he does not mean what he says, and his intentions, 
as indicated by his words, must be totally disregarded in or- 
der to effectuate another intention more prominent in his 
mind. All that we can do is to give effect to the main and 
leading purposes of the testator, not pretending that the 
whole will can be reconciled throughout, and all its details 
be executed. | 

The interest which is given by this will to the widow and 
children of the testator is, upon the whole, clear enough, and 
we think it is precisely what the law would have given them, 
neither more and no less. We do not adopt the interpreta- 
tien which the counsel for the widow has insisted on, that by 
the will the widow is owner of the entire estate, with power 
to dispose of it at her pleasure, and subject to a division with 
her children of what remains at her second marriage or 
upon her youngest child’s attaining majority. Such a con- 
struction we regard as totally at variance with a leading and 
prominent. object of the testator manifested throughout the 
will. When he speaks of the share of his children, he 
speaks of it as “their rights, title and interest—as something 
fixed and determinate, not subject to the will of any one 
else, nor liable to be defeated by contingencies. It is true 
that some expressions in the will have to be disregarded in 
giving this’ construction to it. He speaks of the division, to 
which he refers upon the happening of certain events, as con- 
fined to his children “then living;’’ but he evidently re- 
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refers to a dying without issue, in which event the provision 
was unnecessary. If the case had been put: to the testator, 
of one of his daughters marrying and dying before twenty- 
one, leaving issue, and he had been asked whether he de- 
signed to cut off his grand-child, no doubt can be entertained 
that his answer would have been in the negative. The tes- 
tator did not contemplate such a case; it was not in his 
mind, and we must disregard the words “then living” in 
order to carry out his real purposes. 

In construing this will we have not thought it important that 
very great stress should be laid upon any particular expression 
or detached clause. In some of them it will be seen that the 
testator has a very confused idea, or none at all, or means 
the very reverse of what he says.. He speaks of his wife 
marrying “ of her own-free will,” as though he contemplated 
the contingency of her being compelled to marry. After 
beginning with an apparently absolute devise of his entire 
estate to his wife, he proceeds to “ reserve to her the right of 
disposal in the manner following,’ and then the testator’s 
mind appears to wander to another subject. 

Notwithstanding the apparent absurdities and contradictions 
and obscurities about this will, we feel no doubt about the 
main results. The principal object in view is to provide for his. 
wife and children, and for this purpose he fixes their relative 
interests in all contingencies at just what the law fixes it. Up 
to the period of a second marriage, if such an event should 
occur, and up to the period of the arrival to full age of his 
youngest child, he gives his wife, in addition to her fixed 
share, the use and control over the whole estate, with power 
to manage it, as he himself if living would, for the mainte- 
nance of herself and children, and for their education and 
advancement. So far as the interest of the children is con- 
cerned, the wife is but a trustee, and is only authorized to 
use the fund entrusted to her care for such purposes as fall 
within the object in view by the testator. That it would be 
in accordance with the. spirit and meaning of the trust to 
advance to any of the children, upon marriage or upon ma- 
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jority, such share of the estate as would ultimately be com- 
ing to such child, or such portion of it.as would not impair 
the capacity of the mother to keep up the home establish- 
ment, is also very clear. : 

The question. in this: case is whether the widow is compelled 
to pay over to the oldest child, on arriving of age, the 
share of the estate to which, beyond doubt, she is entitled 
ultimately. That such a payment, by way of advancement, 
would be in the power of the mother, and would be en- 
tirely in accordance with the directions of the will, and in 
conformity to the trust confided to her, we have already de- 
clared ; but we have been very much embarrassed to deter- 
mine whether the rights to this share is a positive one, under 
the will, and to be enforced without regard to circumstances. 
The question is not now whether a court of chancery would 
see to a reasonable performance of the trust confided to Mrs. 
McHose by the will of her husband, but whether the will 
gives an absolute right to each child, on attaining majority, 
to the possession of the property secured to that child by the 
will. Either construction is-entirely consistent with the pro- 
vision which gives the widow the control and use of the prop- 
erty until the youngest child attains majority. By requiring 
the widow to advance each child’s portion upon attaining ma- 
jority, she would still retain the use of her own portion and 
all the portions of ‘the children not advanced, and the estate 
would only be diminished in proportion as the expenses of 
the family would be by the separation of each child as. he or 
she became of age. This construction is quite consistent with 
some of the language employed by the testator, but is diffi- 
cult to be reconciled with other portions. He declared that 
if. his wife remained single during the minority of his chil- 
dren “ then she shall at their maturity” give the children 
their shares. The word “ then” may be understood, not as 
indicating the point of time when the payment was to be 
made, for that is fixed “at their maturity,” but as simply 
equivalent to “ in that event.”” The words “ at their maturi- 
_ty” very strongly favor the conclusion contended for by the 
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plaintiff, since it may be very naturally understood to mean 
“the maturity of each child, and must. be very much distorted 
to mean eleven years after the. oldest attains her majority. 
But the sentence does not end here; he proceeds to direct 
his wife to give at their maturity to his children “ who may 
then be living ;” and he further says, that “ the division of 
the said property then existing shall be made equal,’ &c. 
These latter expressions are scarcely reconcilable with the 
idea of giving to each child as the age of majority is attained, 
but appear to look to a single division upon reaching a 
period when some of the children might be living. The 
words “ then existing” contemplate the possibility of a dimi- 
nution of the estate by reason of the necessary expenditure 
in maintaining, educating and advancing the. children, and 
keeping up the domestic establishment; but this is not con- 
clusive as to the point of time when the distribution is to be 
made. Upon the whole we are not satisfied that it was the 
testator’s. intention that his widow should be compelled to 
pay over each child’s portion as that child became of age, 
although there are many expressions in the will which would 
lead to-that conclusion. The prevailing idea of the testator 
seems to have been of a single division to be made at one 
time, and of course that could only be made when ail the 
children were of age. We have no doubt of the power of 
the widow to pay over portions to her children as they marry 
or attain their majorities, and we by no means intend to say 
that, under certain circumstances, a court of chancery would 
not compel such payments. She is a trustee for her children, 
not accountable to the probate court for the manner in which 
the estate is managed, but still not beyond the reach of a 
court having: general equity jurisdiction. We do not per- 
ceive any reason why Mrs. McHose’s share of the property, 
or such proportion of it as would not impair the means of 
her mother in keeping up the ‘home establishment, has not 
been paid. There may be good reasons. It might be proper 
to secure her separate enjoyment of the property so that it 
would not be liable to the debts or contracts of the husband. 
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We confine our opinion to the case now presented, and we 
go no further than to say, that the widow is not eompellable to * 
pay out the share of the plaintiff under the will, at this time, 
without regard to circumstances. 

The other judges concurring, the judgment is affirmed. 


—_+e0e -—— 


Reese, Appellant, v. Cotton, Respondent. 


1. A merchant dealing with a wife living apart and separated from her hus- 
band must take notice of such separation; he can not recover of the hus- 
band for any supplies furnished to the wife unless the separation be on 
account of the misconduct of the husband, or by the mutual consent of 
husband and wife without an adequate allowance for her support. 

2. If the wife leave her husband without cause, he will not become liable, by 
receiving her back, for necessaries supplied to her during her unlawful 
absence. 





Appeal from St. Louis Law Commissioners Court. | 


The, plaintiff asked the court to-instruct the jury as fol- 
lows: “1. If the. jury believe from the evidence that Chil- 
ton and his wife separated and that during said separation 
her husband made no provision for her maintenance, and 
that the claim in controversy was for necessaries suitable to 
her condition in life, they will find for the defendant. 2. 
That if the jury believe from-the evidence that Chilton and 
his wife separated by consent, without any provision for her 
maintenance, tlien Chilton is liable for her necessaries, and 
he sends credit with her to that extent. 5. That if the jury 
believe from the evidence that, since the claim in- controversy 
accrued, Chilton has received his wife back again and that 
they are now living together as man and wife, and that plain- 
tiff’s account is for necessaries furnished her during the sep- 
aration, they will find for the plaintiff. 4.-That if the jury 
believe from the evidence that Chilton received his wife back, 
then it is immaterial whether she left with or without a cause, 
and he is bound for all necessaries furnished her suitable to 
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her condition in life. 5. That it is competent for a party to 
prove any fact in the cause. by circumstances, and the jury 
have a right to take into consideration all the facts and cir- 
cumstances of the case, and may draw such inferences as in 
their judgment the facts and circumstances.warrant. 6. If 
the jury believe from the evidence that Mrs. Chilton received 
such treatment from her husband as to afford her a reason- 
able cause to depart from his home, then he is bound by all 
her contracts for necessaries suitable to her circumstances 
and those of the husband.” 

Of these instructions the court refused all except the fifth. 
The court gave the following instructions at the instance of 
defendant: “1. ‘The law will not permit a man. to board or 
harbor the wife of another’ against his will, unless it be to 
protect her from some wrong or injury perpetrated or about 
to be perpetrated upon her by her husband ; and before the 
plaintiff can recover in this cause he must satisfy the jury 
by competent evidence that the conduct of the defendant was 
such towards his wife as to drive her from his house. 2. If 
the jury shall believe from the evidence that the boarding and 
articles charged in the plaintiff’s account were furnished by 
the plaintiff to the defendant’s wife at a time when she was 
living separate and apart from her husband, the defendant, 
and that the defendant had a house—a home—for her and 
supplied her there with necessaries suitable to her condition ; 
that she voluntarily left the house or home of her husband 
without his consent, and that he did not either by ill usage, 
indecency of behavior, or severity, compel her to leave his 
house, and that the plaintiff knew they were so living sep- 
arate and apart, they will find for the defendant. 3. The 
jury are the. sole judges of the credibility of testimony ; but 
if you believe that any witness in the cause has sworn wil- 
fully and corruptly false to any material matter in this 
cause, you are at liberty to reject the whole of the testimony 
of such witness.” 


Bay, for appellant. 
I. The court erred in refusing to give the Ist, 2d, 3d, 4th 
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and 6th instructions asked by plaintiff, and in giving those 
asked by defendant. 


Cline & Jamison, for respondent. 


I. The case was fairly put to the jury by the instructions 
given. (See Ruther v. Cox, 11 Mo. 347.) 


RIcHARDSON,. Judge, delivered the opinion of the court. 


The plaintiff sued the defendant for boarding his wife and 
for necessaries furnished to her during a temporary separa- 
tion from her. husband. The defendant had a dwelling-house 
at the time his wife left him, and the plaintiff knew, when 
she came to his house, that she had separated from her hus- 
band. It can not be inferred from the evidence whether the 
separation was by the mutual consent of the husband and 
wife or was brought about by any fault. of the husband, and 
the bare.question is presented whether the husband is liable 
for necessaries furnished to his wife during their separation 
without any explanation of the circumstances that led to it. 

The law presumes the husband’s assent to contracts made 
by the wife for necessaries suitable to his degree and estate 
from the fact. of cohabitation ;-(Rutherford v. Cox, 11 Mo. 
852;) but when that ceases. the tradesman is bound at his 
peril to take notice of the separation, (Porter v. Bobb, 25 
Mo. 36,) and he can not recover of the husband for any 
supplies furnished to the wife unless the separation was on 
account of the misconduct of the husband, or was by the 
mutual consent of the husband and wife without any ad- 
equate allowance for her support ; (2 Smith’s Lead. Cases, 
874;) and if the wife leaves her husband. without cause, he 
will not become liable by receiving her back for necessaries 
supplied to her during her unlawful absence. (Williams v. 
Pierce, 3 Strob. 490.) 

The first, third and fourth instructions were properly re- 
fused because they did not contain correct propositions of 
law, and the second and sixth were refused because they 
were not warranted by the evidence. The judgment will be 
affirmed ; the other judges concurring. 
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WituiaMs, Defendant in Error, v. Bower, Plaintiff in Error. 


1. Justices of the peace have no jurisdiction except that conferred upon them 
by statute. 

2. A summons issued by a justice of the peace and made returnable in a less 
time than the law permits—as if, in St. Louis county, it be made returna- 
ble to a day less than fifteen days after the date thereof—is void; no ap- 
pearance by moving to set aside a judgment by default or to dismiss the 
suit would cure the defect in the summons. 


Error to St. Louis Law Commissioner’s Court. 


Gillespie, for plaintiff in error. 


I. The writs issued by: the justice were nullities, being 
made returnable in nine days after their date, instead of in 
not less than fifteen days. (See Sess. Acts, 1847, p. 87, § 1.) 
The act of 1847 is still in force. (R. ©. 1855, p. 1027, § 23.) 
There was no such appearance in the cause as would pre- 
clude the defendant from objecting to the irregularity of: the 
summons. The cases cited by counsel for the defendant in 
error are inapplicable. They do not touch the point in con- 
troversy. (See Sanders v. Rains, 10Mo. 770.) The justice 
had no authority to consolidate the suits. 


McDonald § Grammer, for defendant in error. 


I. The justice did not err in consolidating the suits. 

II. These suits being actions in which justices have not 
concurrent jurisdiction with the circuit court, only six days’ 
notice was required. (R. C. 1855, p. 932, § 19.) But it 
makes no difference, in this case, whether the original sum- 
mons was made returnable in six days or in fifteen days, for, 
the defendant having appeared to the action in the law com- 
missioner’s court, the whole cause was to be tried “ anew, 
without regarding any error, defect or other imperfection in 
the proceedings of the justice.” (R. C. 1855, p. 974, § 13; 
Matlock v. King, 23 Mo. 400; Burch v. Weismain, 20 Mo. 
569.) An appearance and motion to dismiss puts the party so 
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appearing in court for all purposes. (Barnett v. Lynch, 3 
Mo. 369; Whiting v. Budd, 5 Mo. 443; 8 Mo. 572; Ferris 
v. Hurt, 20 Mo. 464: Withers v. Rogers, 24 Mo. 340.) 


Riowarpson, Judge, delivered the opinion of the court. 


The plaintiff commenced two suits on the 28d of May, 
1857, before a-justice of the peace of St. Louis county, 
which were afterwards consolidated. The writs were made 
returnable the first day of June, and on the return day, the 
defendant failing to appear, judgment by default was ren- 
dered. In due time the defendant appeared before the jus- 
tice and moved to set aside the default, but the motion was 
overruled and the case was then taken by appeal to the law 
‘commissioner’s court. In that court the defendant moved to 
dismiss the suit’ because the writs were defective, but the 
motion was denied and another default taken, on which final 
judgment was. rendered, which the court also refused on a 
proper motion to set aside. 

By the local act of 1847 to regulate the practice in justi- 
ces’ courts. in St. Louis county, (Sess. Acts, 1847, p. 87,) a 
summons issued by a justice is made returnable to some day 
not more than sixty nor less than fifteen days after the date 
thereof, and the return day is made the trial day of the 
cause. This act was continued in force .at the last revising 
session. (R. C. 1855, p. 1027, § 23.) The general law re- 
gulating justices’ courts requires every justice of the peace 
to appoint a day in every two months for the return of all 
summons issued by him, and every summons issued. is made 
returnable on such day. 

Justices of the peace have no original jurisdiction, but 
derive their authority from the statute, and, in this county at 
least, where in the matter of issuing summons and the return 
thereof they act under a special law, they ought to respect 
it. If they have the right to abridge the time from fifteen to 
nine days, no reason is perceived why they*may not reduce 
it to one day or to an hour, and parties who become the vic- 
tims of judgments rendered on such process could obtain no 
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redress by appeal if the appearance simply to.a motion to 
dismiss the proceeding is deemed sufficient to cure all de- 
fects in the summons. It was decided in this court in San- 
ders v. Rains, 10 Mo. 770, in an action of ejectment, that a 
summons issued by a justice of the peace made returnable 
in a less time than the law permits is void. There is a con- 
servatism in all courts to uphold the validity of judicial pro- 
ceedings when called collaterally into question, and to sus- 
tain titles acquired. under them, and the reasons that influ- 
enced that decision operate with greater force to sustain the 
objection taken to the summons in this case at a proper time 
and in a direet proceeding. The marked difference between 
courts of original and limited jurisdiction is sufficient to 
show without discussion that the cases: ta which we have 
been referred by the plaintiff’s counsel are not in point to 
the only question in this case. 

The summons was illegal and the court erred i in overrul- 
ing the motion to dismiss, for which reason the judgment 
will be reversed and the suit dismissed ; the other judges 
concur. 


Tue Strate, Respondent, v. Locke, Appellant. 


1. If a new trial be sought on the ground of newly discovered evidence, it 
ought to appear not only that the evidence so discovered is material, but 
that it is of such a character that it would, if introduced, probably produce 
a different result. 


Appeal from St. Louis Criminal Court. 


Cline & Jamison, for appellant. 
C. G. Mauro, (circuit attorney,) for the State. 


Ricuarpson, Judge, delivered the opinion of the court. 


The only point made in this court for the reversal of the 
judgment is the overruling of the motion for a new trial on 
the ground of newly discovered evidence. 
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The defendant was indicted and convicted for passing 
counterfeit money. One witness testified that the defendant 
passed a counterfeit bill on the Bank of Belleville on a Sat- 
urday night, in the month of August, 1856. Another stated 
that he passed a similar bill on a Saturday night, in Septem- 
ber, and a third testified that he offered to pass a like bill on 
a Sunday morning, in September, when he was arrested. 

The affidavits filed in support of the motion state that the 
defendant came to a house on Second street, in St. Louis, on 
the evening of the 9th of August, 1856, and remained there 
all night.. None of the witnesses stated that the offence was 
committed -on the 9th of August, and it is not perceived that 
such evidence could have had any effect on the trial. If new 
evidence is discovered, to authorize. a new trial it ought to 
appear not only that it is material, but that it would proba- 
bly produce a different result.’ (8 Graham & Waterman 
New Trials, 1041.) 

All the judges concurring, the judgment will be affirmed. 


[CONTINUED TO VOL. XXVII.]} 














INDEX. 





A 


ACTION FOR POSSESSION OF PERSONAL PROPERTY. 


See CLraim AND DELIVERY OF PERSONAL PROPERTY. 


ADMINISTRATION. 


1. A guardian died and a final settlement of his guardianship was made by 
his administrator, and by such settlement a certain sum of money was 
found to be due to the ward; held, ina suit on the guardian’s bond, 
that this settlement by the guardian’s administrator was binding on his 
estate, and created a prima facie liability on the part of his sureties. 
State, to use of Brent, v. Grace’s Adm’r, 87. 

. A conveyance made in fraud of creditors is valid as against the grantor 
and his heirs; it can not be impeached by his administrator. George v. 
Williamson, 190. 

. A county or probate court has no jurisdiction, in such case, on the appli- 
cation of the administrator, though made at the instance of creditors, to 
order a sale of the land for the payment of debts. Jd. 

. The fact that an executor, in applying to a county court for an order 
directing the reservation of the personal estate and a sale of real 
estate for the payment of debts, omits to bring to the notice of the 
court the will of the testator of record in said court, in which he directs 
that all his debts should be paid out of the personal effects of his estate, 
will not of itself affect the executor with a fraudulent intent in procur- 
ing the order. Overton v. Webster, 332. 

. Where the interests of two estates in course of settlement conflict— 
as where there is a demand in behalf of one estate to be presented for 
allowance against the other—the same person can not act as the admin- 
istrator of both estates in the matter of obtaining an allowance ofthe 
demand ; should a demand be allowed under such circumstances against 
one of the estates, the proceeding will be regarded as a nullity. State, 
to the use, §c., v. Bidlingmaier, 483. 


ADMINISTRATOR. 








See EvipEnce, 9, 10. 


1. Where a suit is brought for foreclosure of a mortgage the administrator 
of the mortgagor, being a party thereto, should defend the suit; his 
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ADMINISTRATOR—( Continued.) 


omission to defend the suit would not, however, raise a presumption of 
fraud. Cadwallader v. Cadwallader, 76. 


2. Where proceedings are instituted to condemn and appropriate private 


property to public uses, notice thereof should be given to the owner 
of such property. City of Boonville v. Ormrod’s, Adm’r, 1938. 


8. Notice of such proceeding given to an administrator will not be notice 


to the heirs; notice must be given to the heirs. Id. 


4. The city of Boonville instituted proceedings under its charter to con- 


demn real estate belonging to an intestate’s estate, and notice of such 
proceedings was given to the administrator and not to the heirs ; held, 
that the proceedings were invalid for want of notice to the heirs. Zd. 


ADMINISTRATOR’S BOND. 


1. An action upon an administrator’s bond must be brought in the name of 
the state. Sickles v. McManus, 28. 


AGENT. 


See PRINCIPAL AND AGENT. 


AGREEMENT. 


See APPEAL Bonp. Covenant. StatTuTE OF Fraups. Murvatity 
OF CONTRACTS. VENDORS AND PuRCHASERS, 6. ASSIGNMENT. 


. Where a slave is hired for a fixed period, the hire to be paid at the ex- 
piration of the period, the master can recover nothing for the services 
of his slave if without legal cause he takes his slave away before the 
expiration of the contract term of service. (Caldwell v. Dickson, 17 
Mo. 575, affirmed.) Caldwell vy. Dickson, 60. 

. Where one agrees to construct a plank road and fails to complete the 
same in the manner prescribed in the contract, he can only recover, if 
at all, on a quantum meruit. Barcus v. Hannibal, Ralls County and Paris 
Plank Road Co., 102. 

. The value of the work done must, in such case, be adjusted upon the 
theory that the work, if it had been completed according to the contract, 
would be worth the contract price. Id. 

. An engineer of a plank road company, who has power under the con- 
tract for the construction of the road to control the contractor, and whose 
duty it is, among other things, after the road is completed, to make an 
estimate of all the work done, has no power, if it be found that the 
road has not been built according to contract, to bind the company to 
adjust the matter in any particular mode. Jd. 

. An agreement to pay a certain sum for services rendered in securing a 
commutation of the sentence of a convict so soon as the commutation 
should take place, is void as against public policy. Kribben v. Hay- 
craft, 396. 

. A. assigned his goods and stock in trade to B. for the benefit of his 
creditors ; C. commenced a suit by attachment against A. and attached 
the goods assigned in the hands of B., and summoned B. as a gar- 
nishee ; B., to obtain a surrender to himself of the goods attached, ex- 
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AGREEMENT—( Continued.) 


ecuted a bond in favor of C., of which the condition is as follows: 
‘“‘The condition of the above obligation is such, that, whereas the said 
obligee has commenced suit in the St. Louis court of common pleas, by 
attachment, returnable, &c., against A.; and whereas the sheriff of St. 
Louis county has by virtue of said attachment seized upon and taken 
into possession a part of the stock of merchandise embraced in a deed 
of assignment from said A. to B., and has also summoned said B. as 
garnishee in said court; and whereas said obligee has directed and 
will cause the sheriff of St. Louis county to deliver and yield up to 
said B. the goods and merchandise so by him the said sheriff levied on 
by virtue of said writ of attachment: Now, if said obligee should fail 
to sustain his said suit so commenced by attachment as aforesaid—or if 
said obligee should sustain his said suit so commenced by attachment 
as aforesaid and obtain judgment against said B. as garnishee of A., 
and the said B. shall within thirty days thereafter pay the amount of 
such judgment to said obligee—then this obligation to be void. It is 
understood that: by judgment is meant final judgment, and that the 
said B. will, in fulfillment of the condition of this obligation, pay any 
judgment which may be rendered in the attachment suit aforesaid against said 
A., or against himself as garnishee of said,” §c. Held, that the contin- 
gency provided for in the condition of the bond was a failure, on the 
part of B., to pay such a judgment in the attachment suit as would 
reach the property attached ; that is, one against himself; not a general 
judgment against A. Hardcastle y. Hickman, 475. 


ALIEN. 


1. An alien residing in a foreign country can not-take land by descent in 
this state. Wacker v. Wacker, 426. 


ALIMONY. 
See Divorce. 


APPEAL BOND. 


1. In the case of an appeal from a justice’s court to the St. Louis land 
court, the appellants (the defendants) instead of naming in the recog- 
nizance each of the plaintiffs, simply acknowledged therein an indebt- 
edness “to Maria Smith and others, the plaintiffs in this suit.””’ One 
of the clauses of the condition of the recognizance was the following : 
“Or if, on the trial anew in the land court [the proper appellate court] 
or the law commissioner’s court, judgment be given against the appel- 
lants and they shall satisfy such judgment.” Held, that the recogni- 
zance was sufficient. Smith v. Montreil, 578. 


APPLICATION OF PAYMENTS. 


1. Where a county collector—who serves two successive terms with two 
different sets of securities on his official bonds—in making payments 
during his second term into the county treasury, appropriates and ap- 
plies such payments, although made out of the revenue of the second 
term, to the extinguishment of liabilities incurred by him during his 
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APPLICATION OF PAYMENTS—( Continued.) 


first official term, the misappropriation will be binding on the securities 
in the second bond, if the county treasurer receives the money in good 
faith. State, to use of Buchanan County, v. Smith, 226. 


. So also where, although the collector makes no appropriation, the treas- 


urer in good faith applies the payments to the extinguishment of the 
liabilities of the first term. Jd. 


. Where the law makes the appropriation in such cases, it will, as between 


the different sets of securities, appropriate the revenues of each official 
term to the satisfaction of the liabilities incurred during that term. Jd 


. It will not be presumed, as a matter of law, that all payments made by 


the collector into the treasury after the second term commences are 
made on account of the revenue of the second term ; he may make pay- 
ments before he becomes chargeable with any sums received from the 
revenue of the second term. Jd. 


. Settlements made with the county court by the county collector are 


only prima facie evidence of liability on the part of his securities. Jd. 


. Where a collector serves for two successive terms and is sued on his se- 
‘cond official bond, it will not be presumed, as a matter of law, in the 


absence of proof, that all payments made by him into the treasury 
during the second fiscal year are made out of moneys collected by him 
from the revenue of that year and in extinguishment of his liabili- 
ties as collector incurred during that year. City of St. Joseph v. Mer- 
lat, 233,  ~* 


ARREST OF JUDGMENT. 
See PracTIcE AND PROCEEDINGS IN CRIMINAL CaSES, 2. 


ASSAULT AND BATTERY. 
See Justices’ Courts, 3. 


1. Justices of the peace have no jurisdiction, under the “act to define the 


jurisdiction and regulate the proceedings of justices’ courts in cases of 
breaches of the peace” (R. C. 1855, p. 977), in cases of assault and bat- 
tery, unless the offence be committed in their respective counties. State 
v. Metzger, 65. 


2. An acquittal on an indictment for a felonious assault will not bar a 


prosecution, before a justice of the peace, for acommon assault. State 
v. Wightman, 515. 


8. Where, however, the complaint made before the justice of the peace 


charges an indictable offence above the grade of an assault of which 
the justice has jurisdiction, an acquittal upon an indictment for the 
same felony described in the complaint or affidavit will be a bar toa 
further prosecution on such complaint. /d. 


ASSESSMENT. 
See Tax. 


ASSIGNMENT. 


See WarRANTY. 
1. During the pendency of a suit on a promissory note, the plaintiff, to 





secure a note executed by him in favor of one A., executed an instru- 
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ment in the following form: |After recitals] “I do by these presents 
transfer, assign and set over to said A. all my right, title, claim and 
interest in and to said suit, or to such judgment as I may obtain against 
said W. in said suit, or so much thereof as may be sufficient to satisfy 
said note first above recited; and I do hereby authorize C., my attor- 
ney in said suit, or the sheriff of said county, whenever said money shall 
be collected of said W., to pay over the same to said A. or so much 
thereof as shall be necessary to satisfy said debt.” Held, that this 
operated as an equitable assignment of the note sued on and gave to 
the assignee a right to control the suit; that W., having notice of the 
assignment, would have no right to compromise the suit without the 
consent of A. Ashley v. Winston, 210. 


| ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. 
1. 


Section 39 of the act concerning voluntary assignments (R. C. 1855, p. 
210) does not invalidate partial assignments for the benefit of a por- 
tion of the creditors of the assignor. Shapleigh v. Baird, 322. 


. Partial assignments still being valid notwithstanding said section, it 


operates to overthrow all provisions in such assignments which give 
preferences among the designated creditors. d. 

An assignment for the benefit of creditors executed in Minnesota and 
valid there, which makes preferences in favor of certain designated 
creditors, will not be enforced by the courts of this state in opposition 
to the claims of a creditor, resident here, who has attached the prop- 
erty previous to notice of the assignment. Bryan v. Brisbin, 423. 

An assignment for the benefit of creditors will not be entirely invali- 
dated by the fact that it contains a provision making preferences as 
among creditors ; the title will pass to the trustee, but, by virtue of 
section 389 of the act concerning voluntary assignments (R. C. 1845, p. 
210), the provision making preferences will be entirely disregarded. 
Id. 


ATTACHMENT. 
See Justices’ Courts, 9. 
tT. 


A promissory note assigned to a wife is subject to attachment for the 
debt of the husband. Hockaday v. Sallee, 219. 

Where the holder of a promissory note, at the request of a surety there- 
on, commences a suit by attachment against the principal debtor, and 
attaches property sufficient to make the debt, a voluntary dismissal of 
the suit will release the surety. Bank of Missouri vy. Matson, 248. 


. Although the writ of attachment in such case should be made returnable 


to the wrong term—as where, within fifteen days of the commence- 
ment of a term of court, the party against whom the writ issues is sum- 
moned to appear at such term—it will not thereby be rendered a nul- 
lity. (RicuHarpson, Judge, dissenting.) Id. 


. Interpleas can be resorted to in attachment suits only where the prop- 


erty attached is personal property. Gordon v. McCurdy, 304. 











B 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


R: 


2. 


A promissory note assigned to a wife is subject to attachment for the 
debt of the husband. Hockaday v. Sallee, 219. 

Where the holder of a promissory note, at the request of a surety there- 
on, commences a suit by attachment against the principal debtor, and 
attaches property sufficient to make the debt, a voluntary dismissal of 
the suit will release the surety. Bank of Missouri v. Matson, 2438. 


. An agreement entered into by the payee of a promissory note with the 


maker thereof, that the latter shall have the privilege of renewing, can 
not be set up as a defence to a suit on the note. Bond v. Worley, 258. 


. In an action on a promissory note, an answer, stating that the consider- 


ation of the note was the sale of a certain tract of land, and that the 
plaintiff (the vendor) had not, at the time of the sale, “ title to a portion 
of the land sold,” is insufficient to set up the defence of a partial fail- 
ure of consideration. Thompson v. Crutcher, 319. 


; A. bought a tract of land of B. and gave his promissory note payable 


at a specified time for the purchase money; B. at the same time gave 
his title bond to A. conditioned for a conveyance at the time specified 
in the note. Held, that the promise to pay the purchase money, being 
by a distinct and separate instrument, was not dependent upon the cov- 
enant to convey; that B. might maintain an action on the promissory 
note without offering to make a conveyance. Id. 


. What constitutes due diligence on the part of the holder of a promis- 


sory note in making inquiries to ascertain the place of business or the 
residence of the maker thereof depends upon the circumstances of 
each case. Plahto v. Patchin, 389. 


. A. in a certain suit for the recovery of instalments of interest alleged 


to be due on a promissory note, wherein B., the maker, set up that 
the said note had been fraudulently altered so as to make interest pay- 
able from date, recovered judgment. Held, that said judgment was 
conclusive, as against the maker, as to the question of fraudulent alter- 
ation, in a subsequent suit on the note itself. Edgell v. Sigerson, 583. 


BOATS AND VESSELS. 


1. 


2. 


3. 





The act concerning boats and vessels (R. C. 1845, p. 180,) applies to 
boats and vessels owned in sister states as well as to those owned in 
Missouri. Yore v. Steamboat C. Bealer, 426. 

The act concerning boats and vessels (R. C. 1845, p. 180), in so far as 
it confers liens in cases of collision occurring in navigating the waters 
of the state of Misssouri, is not in conflict with the constitution of the 
United States. Jd. , 
A judgment rendered by a justice of the peace of St. Louis county 
against a steamboat may be certified by such justice, under section 32 
of the act concerning boats and vessels (R. C. 1855, p. 311), to the clerk 
of the court of common pleas of said county, and may be enforced as 
other judgments rendered against boats and vessels in said common 
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BOATS AND VESSELS—( Continued.) 
pleas court, although the same had not been certified to the clerk of the 
circuit court. Mooney v. Steamboat Navigator, 522. 
BOND. 
See AGREEMENT, 6. AprEAL Bonp. Cxiarmm AND DELIVERY oF PER- 
SONAL PROPERTY. 
BURDEN OF PROOF. 
See Trespass, 3. 


CARE. 
See Rartroap CorPoRATIONS. 

1. The degree of care to be exercised by a railroad company in prevent- 
ing the destruction of property or other injuries must be proportioned 
to the dangerous nature of the means and instruments employed by it. 
Gorman v. Pacific Railroad, 441. 

2. Though, as a proprietor, a railroad company is under no greater ob- 
ligation to fence its road than any other owner of land is to fence the 
same, if the road be not fenced that fact should be considered in esti- 
mating the degree of care to be exercised by the company. Jd. 

CARONDELET COMMMON. 


See Limitation. For¥reiture. Lanps anp Lanp TITLEs. 


CATTLE. 

See RarLrRoapD CoRPORATIONS. 
CAUSE OF ACTION. 

See Lanps AnD Lanp TITLES. 
CHARTER. 

See City or St. Louris. Practice, 41. 


CIRCUIT COURT OF ST. LOUIS COUNTY, 


1. A proceeding by information in the nature of a quo warranto isa civil 
and not a criminal proceeding; consequently, in the county of St. 
Louis, the circuit court may entertain jurisdiction thereof. State, on 
relation, §c., v. Lingo, 496. 


CITY OF ST. LOUIS. 
See REMOVAL FROM OFFICE. 


1. By the thirty-fifth subdivision of the second section of the third article 

of the amended charter of the city of St. Louis, of March 8, 1851, 
(Rev. Ord. 1856, p. 189,) the mayor and city council were empowered 
“to regulate the election of all the elective city officers, and provide for 
removing from office any person holding an office created by this act or 
by ordinance, not otherwise provided for.” The seventh section of the 
fourth article of said charter contained the following provision: “The 
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CITY OF ST. LOUIS—( Continued.) 


mayor shall have power to nominate, and by and with the consent of 
the board of aldermen to appoint, all city officers not ordered by this act 
to be otherwise appointed ; also, to suspend, and with the consent of 
the board of aldermen to remove, any city officer except those elected 
by the people.” (Rev. Ord. 1856, p. 142.) Held, that the city council 
might, by ordinance, confer upon the mayor the power to suspend a 
city officer elected by the people. State, on relation, §c., v. Lingo, 496. 


CITY COUNCIL. 


See City or St. Lovis. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY. 


i. 





In suits for the possession of personal property, under article 8 of the 
practice act of 1849 (Sess. Acts, 1849, p. 82), the provisions of the re- 
plevin act of 1845 (R. C. 1845, p. 922) are applicable so far as it may 
be necessary to resort to them to prevent a failure of justice; the pro- 
visions of said article govern as far as they are applicable. Collins v. 
Hough, 149. 


. Where, in an action under the 8th article of the practice act of 1849, 


the plaintiff gives a return bond and receives the property sued for, and 
fails to prosecute the action, an assessment of the value of the prop- 
erty and damages for its detention may be made, and judgment against 
the plaintiff rendered, as directed in sections 8 and 9 of the replevin act 
of 1845. Id. 


. Summary statutory proceedings against the securities in the return 


bond must be had under section 9 of the 8th article of the practice act 
of 1849. Id. 


. Double damages for the detention of the property by the plaintiff can 


not be given against his sureties. Jd. 


. Where there is only an agreement to sell a slave and not a sale executed, 


an action for the possession can not be maintained ; the remedy is an 
action for damages arising from the breach of the contract. Suggett’s 
Adm’r v. Cason’s Adm’r, 221. 


- In an action for the possession of personal.property under article 8 of 


the practice act of 1849 (Sess. Acts, 1849, p. 82), the plaintiff can not, by 
taking a nonsuit, prevent a judgment being rendered against him for 
a return of the property, or for damages. Berghoffv. Heckwolff, 511. 


. If the plaintiff should dismiss his suit, and the defendant should omit 


to have the damages assessed or judgment rendered for the return of 
property, the defendant would have a complete remedy by action on 
the bond given by plaintiff under section 3 of article 8 of the prac- 
tice act of 1849. Id. 


. The condition in such a bond to prosecute the action is a condition to 


prosecute it with effect, that is, with success ; if the plaintiff voluntarily 
takes a nonsuit, this will amount to a breach of such condition, and the 
obligee may in an action on the bond recover full damages, within the 
limit of the penalty, without first obtaining a judgment for the return 
of the property or for damages. Id. 
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CLAIM AND DELIVERY OF PERSONAL PROPERT Y—( Continued.) 


9. In actions in the St. Louis law commissioner’s court for the possession 
ot personal property, under article 8 of the practice act of 1849, although 
the court could not entertain jurisdiction where the value of the property 
claimed exceeds $150, yet, if the plaintiff failed to prosecute his action, 
the law commissioner’s court might have rendered judgment against the 
plaintiff for an amount exceeding $150 and within the penalty of the 
bond given by himself. Jd. 


COLOR. 
See SLAVERY. 


CONDEMNATION AND APPROPRIATION OF PRIVATE PROPER- 
TY TO PUBLIC USES. 


1. Where proceedings are. instituted to condemn and appropriate private 
property to public uses, notice thereof should be given to the owner of 
such property. City of Boonville v. Ormrod’s Adm’r, 193. 

2. Notice of such proceeding given to an administrator will not be notice 
to the heirs; notice must be given to the heirs. Jd. 

3. The city of Boonville instituted proceedings under its charter to con- 
demn real estate belonging to an intestate’s estate, and notice of such 
proceedings was given to the administrator and not to the heirs ; held, 
that the proceedings were invalid for want of notice to the heirs. Jd, 


CONFLICT OF LAWS. 


1. An assignment for the benefit of creditors executed in Minnesota and 
valid: there, which makes preferences in favor of certain designated 
creditors, will not be enforced by the courts of this state in opposition 
to the claims of a creditor, resident here, who has attached the prop- 
erty previous to notice of the assignment. Bryan v. Brisbin, 423. 


CONSTITUTIONAL LAW. 


See Lorreries, 2. CRIMES AND PUNISHMENTS, 6. RarLRoap Cor- 
PORATIONS, 4, 5. EvipEence, 14. 


1. The pardoning power belongs exclusively to the executive department 
of the government and can not be exercised by the legislative depart- 
ment. State v. Todd, 175. ° 

2. The “act to relieve certain persons from the penalties of an act enti- 
tled ‘an act to regulate dram-shops,’ approved December 13, 1855, (R. 
C. 1855, p. 682,)” approved February 12, 1857, (Sess. Acts, 1857, p. 
60,) releasing all persons, then indicted for violations of the said act to 
regulate dram-shops committed before December 15, 1856, from prose- 
cution, provided each individual shall pay all the costs and a fee of two 
dollars to the circuit attorney—and declaring that whenever any person 
so indicted shall pay said costs and fee, it shall be the duty of the cir- 
cuit judge to order said case to be dismissed—is unconstitutional, it be- 
ing an attempted exercise of the pardoning power, and also an inter- 
ference with the judicial department of the government. (State v. 
Sloss, 25 Mo. 291, affirmed.) Id. 

8. The act concerning boats and vessels (R. C. 1845, p. 180), in so far as it 
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CONSTITUTIONAL LAW—( Continued.) 


confers liens in cases of collision occurring in navigating the waters of 
the state of Missouri, is not in conflict with the constitution of the Uni- 
ted States. Yore v. Steamboat C. Bealer, 426. 


CONSTRUCTION AND INTERPRETATION. 


See Desr. CovEeNANT. AGREEMENT. CONVEYANCE. WILLS AND 
TESTAMENTS. LEASE. PRACTICE, 3. 


1. The rule of construction that deeds must be construed most strongly 


against those executing them, though applicable to indentures as well 
as to deeds poll, should not be invoked until all other rules fail; rules 
of construction are framed to be used as aids in arriving at the inten- 
tion of the parties to the instrument to be construed ; this intention, if 
consistent with the rules of law, must be carried out. Biddle vy. Van- 
deventer, 500. 


CONTRACT. 


See AGREEMENT. CovENANT. MuTUALITY OF CONTRACTS. 


CONVEYANCE. 


See Husspanp anp Wire, 1. Covenant, 1, 3. Fraup anp Fraup- 
ULENT CONVEYANCE. 


. A purchaser at a sheriff’s sale is a purchaser within the meaning of the 
recording acts. Draper v. Bryson, 108. 

. Under the act of February 1, 1817, (1 Terr. Laws, p. 543,) a purchaser 
at a sheriff’s sale, who took with notice of a prior unrecorded deed, 
was postponed to the prior purchaser. Jd. 

. Although a covenant for quiet enjoyment is implied from the word 
‘“‘demise” in a lease, this implication will not be raised where it is ex- 
pressly stipulated in the lease that nothing therein contained shall be 
construed to imply a covenant for quiet enjoyment. Maeder v. Caron- 
delet, 112. 

. The deed of Pierre Chouteau to his son Auguste P. Chouteau, dated 
September 22, 1818, operated to convey to said Auguste only that por- 
tion of Chouteau’s Spanish concession as lay within the concession as 
surveyed by the United States; the tract thereby conveyed did not ex- 
tend to Labeaume’s ditch. (See Picot v. Page, p. 402, note.) Picot 
v. Page, 398. 


CORPORATION. 


See Rartroap CoRPORATIONS. 


1. Acts of the directors of a corporation, to bind the corporation, must be 


done in their official capacity. Barcus v. Hannibal, Ralls County and 
Paris Plank Road Co., 102. 


2. A demand against a corporation for damages for the loss of a steam- 





boat through the negligence of its agents is not a debt of the corpora- 
tion within section 18 of the first article of the act concerning corpora- 
tions, (R. C. 1845, p. 2384,) which makes the stockholders jointly and 
severally liable if the corporation fail to give notice annually of all the 
“existing debts” of the corporation. Cable v. McCune, 871. 
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COUNTY BUILDINGS. 


1. In erecting county buildings the county courts must strictly pursue the 
provisions of the act concerning county buildings. (R. C. 1845, p. 286; 
R. C. 1855, p. 498.) Wolcott v. Lawrence County, 272. 

2. No recovery can be had against a county on a quantum meruit for erect- 
ing a court-house for the county; a recovery, if had at all, must be 
had upon a special contract entered into in conformity to the provisions 
of the act providing for erecting county buildings. (R. C. 1845, p. 
286.) Id. 


COUNTY COLLECTOR. 
See APPLICATION OF PAYMENTS. 
COUNTY COURTS. 
See ADMINISTRATION. County BuILpINGs. 
COVENANT. 
See Warranty. Moutvarity oF Contracts. AGREEMENT. 


1. Although a covenant for quiet enjoyment is implied from the word 
“ demise”’ in a lease, this implication will not be raised where it is ex- 
pressly stipulated in the lease that nothing therein contained shall be 
construed to imply a covenant for quiet enjoyment. Maeder vy. Caron- 
delet, 112. 

2. Prior to the revision of 1845 there was no statute in this state limiting 
the time within which actions of covenant might be brought. Jd. 

8. The statutory covenant for further assurances implied in the words 
“grant, bargain and sell,” embraces such encumbrances only as the 
vendor has control of; where the defect in the title can not be supplied 
by the vendor—as where there is an outstanding mortgage created by 
his grantor—such vendor can not be made liable on his covenant for 
further assurance. Armstrong vy. Darby, 517. 


CREDITORS. 
See ASSIGNMENT FOR THE BENEFIT OF CREDITORS. 
CRIMES AND PUNISHMENTS. 


1. An indictment charging that the defendant feloniously, wilfully, on pur- 
pose and of malice aforethought assaulted C. H. with a loaded pistol, 
and then and there, with said pistol, feloniously, &c., did shoot said C. 
H. with the intent to kill him, is sufficient under section 35 of the se- 
cond article of the act concerning crimes and punishments. (R. C. 
1855, p. 565.) State v. Vaughn, 29. 

2. An indictment, founded on section 33 of the act concerning slaves (R. 
C. 1855, p. 1477), charging that the defendant at, &c., on, &c., “ being a 
tavern-keeper, and duly and regularly licensed to keep a tavern, un- 
lawfully then and there did sell to a certain slaye—the name of which 
slave and the name of the owner or master or overseer of which said 
slave are to the jurors aforesaid unknown—intoxicating liquor, to-wit, 
one gill of whisky, for five cents, without permission in writing of the 

master, owner or overseer of said slave being first then and there had 

and obtained so to do,” is sufficient. State v. Guyott, 62, 64. 
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CRIMES AND PUNISHMENTS—( Continued.) 


3. 


10. 


11. 


12. 


13. 





An indictment charging that the defendant—who is not alleged to be a 
merchant—did at, &c., “unlawfully sell to one F. intoxicating liquors, 
to-wit, one gallon and one quart, for the price of ten cents, without hav- 
ing any kind of license for that purpose,” is bad. State v. Runyan, 167. 
State v. Chilton, 170. 


. An indictment charging that the defendant on, &c., at, &c., did “ unlaw- 


fully sell a quantity of spirituous liquors, to-wit, one quantity of whis- 
ky, and did then and there unlawfully permit the same to be drank at 
a place under his control, without then and there having a dram-shop 
keeper’s license, inn-keeper’s license, or any other legal authority to sell 
said spirituous liquors,” &c., is bad. State v. Andrews, 169. State v. 
Andrews, 170. 


. The act concerning merchants and grocers,’approved February 23, 


1858, (Sess. Acts, 1853, p. 111,) authorized the granting of licenses to 
grocers for a year. State v. Andrews, 171. 


. The act entitled “an act to tax and license merchants” (R. C. 1855, 


p. 1077, § 22,) did not affect grocers’ licenses previously granted under 
the act of February 23, 1853; it is only applicable to licenses granted 
after May 1, 1856. Jd. 


. An indictment for a rescue should state the nature and cause of the 


imprisonment of the person alleged to have been rescued ; it should 
also state whether the person from whom the rescue was made was a 
public officer or a private person. State v. Hilton, 199. 


. Ifa rescue be made of a person in the custody of a private person, there 


is no offence unless the rescuer knows that the person in custody is 
under arrest for a felony or misdemeanor. Jd. 


. Counts for larceny and embezzlement may be joined in the same indict- 


ment; and where they relate to the same transaction it is not error to 
refuse to compel the prosecutor to elect upon which count he would 
proceed. State v. Porter, 201. 

The words “belonging to any other. person,” in section 89 of article 
3 of the act concerning crimes and punishments (R. C. 1855, p. 579), 


_mean any other person than the officer, servant, &c., guilty of embez- 


zlement. Jd. 
In an indictment founded on section 39 of article 3 of the act concern- 
ing crimes and punishments (R. C. 1855, p. 579), it is not necessary 
that the prosecution should prove by direct and positive evidence that 
the conversion charged is without the consent of a railroad corporation, 
the alleged master or employer. Id. 

In an indictment founded on section 37 of the “act to authorize the for- 
mation of railroad associations and to regulate the same” (R. C. 1855, 
p- 480), it is not necessary to allege a neglect or refusal on the part of 
defendant to pay over on demand the moneys, &c., alleged to have 
been converted. Jd. ; 

In the case of an indictment against a ticket agent for embezzling funds 
belonging to a railroad company it is competent for the prosecution to 
show the course of business pursued by the defendant and required by 
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16. 


17. 
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CRIMES AND PUNISHMENTS—( Continued.) 


the rules of the company by introducing in evidence duplicate blank re- 
turns used by the ticket agents of the company ; the prosecution is not 
bound in such case to resort to the blank returns actually filled up and 
transmitted by the defendant as ticket agent to the treasurer of the 
company. Id. 

It is not error to permit a witness for the prosecution to be recalled and 
re-examined after the evidence on the part of the prosecution and also 
on the part of the defence is closed. Jd. 


. An indictment charging that the defendant, a minister of the gospel, 


unlawfully joined in marriage a minor, ‘without then and there having 
the certificate or presence and consent of the parent or guardian, or 
other person having the care and government of such minor,” is insuf- 
ficient. State v. Ross, 260. 

An indictment is not rendered invalid by reason of an omission to 
state therein the time at which the offence was committed, where time 
is not of the.essence of the offence. (R. C. 1855, p. 1176, § 27.) State 
v. Stumbo, 306. 

A. was indicted for the murder of B. At the trial it appeared in evi- 
dence that the homicide took place under the following circumstan- 
ces: A. went to the house of one ot B.’s tenants for the purpose of re- 
turning some coffee borrowed by his wife; B. accidentally learning that 
A. was present at the house of the tenant, went there with the inten- 
tion of beating him with a stick or club which he had picked up before 
he started ; B. entered the house and ordered A. to leave, which order 
he immediately set about to obey by starting away through a door 
opposite to that at which B. stood with his club; B. commanded him 
to turn and pass through the door at which he stood ; he did so, and as 
he passed through the door B. commenced striking him, he moving off 
rapidly ; B. followed and continued beating him severely with the club 
as he ran; after running from forty to eighty yards, A. turned and in- 
flicted a single blow with a knife, which proved fatal; A. continued 
running and was shot in the back or side by a brother-in-law of B., 
who, together with his father, had accompanied B. when he started to 
attack A. There was evidence showing a feeling of hostility existing 
between the parties and antecedent threats made by A. against B.; 
certain persons—who were privy to, and participants in, an attempt to 
get up a mob to lynch and hang A., and who had, in the guise of friends 
but in concert with those proposing to lynch him, obtained admittance 
to his house on the night of the contemplated mob, and whose testi- 
mony was otherwise discredited—also testified that A., while confined 
to his bed in consequence of the wounds and bruises received by him, 
declared in their presence that when B. ordered him to leave the house, 
he (A.) intended to kill him on the door-sill, but, seeing others about, 
he concluded not to kill him until he had drawn him away from the 
presence of his friends, when he could have some chance of escape. 
There was no evidence showing or tending to show that A. went to 
the house of B.’s tenant with the view of provoking a difficulty with 
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CRIMES AND PUNISHMENTS—( Continued.) 


B. The court gave the following instruction to the jury: “If the jury 
believe from the evidence that the defendant went to the house or mill 
of deceased and one T. S. Talbot with the intention of provoking a 
difficulty with the deceased in order that. he might take the life of de- 
ceased, John T. Dougherty, and that he did provoke a difficulty with 
the deceased pursuant to such intention, which resulted in the death 
of Dougherty, they will find him guilty, although they should believe 
that the deceased, Dougherty, committed the first assault.” The jury 
found the defendant guilty of murder in the first degree. No excep- 
tions were taken or saved to the rulings of the court by the defendant. 
Held, that the testimony adduced did not warrant the verdict of guilty 
of murder in the first degree ; that the court erred in giving the above 
instruction inasmuch as there was no evidence to support it.’ State v. 
Packwood, 340. 


18. The fact that three or more persons, acting in concert, should jointly 


beat and wound another, raises no presumption of law that they assem- 
bled with the intent, or that being assembled they agreed, mutually, to 
assist one another to inflict such wounds, within the meaning of the 
third section of the St. Louis riot act. (Sess. Acts, 1855, p. 455.) 
State v. Kempf, 429. 


19. An acquittal on an indictment for a felonious assault will not bar a pros- 


ecution, before a justice of the peace, for a common assault. State v. 
Wightman, 516. 


20. Where, however, the complaint made before the justice of the peace 


charges an indictable offence above the grade of an assault of which 
the justice has jurisdiction, an acquittal upon an indictment for the 
same felony described in the complaint or affidavit will be a bar to a 
further prosecution on such complaint. Id. 


CUSTOM. 
1. In order that a custom or usage of trade may enter into and affect the 


construction of an agreement, it must be shown to be so general and 
well established that the parties must be presumed to have had knowl- 
edge of it and to have contracted with reference to it. Martin v. Hall, 
386. 


D 


DAMAGES, 


See Trespass, 1, 2, 3. Crarm anp DELIVERY OF PERSONAL PRop- 
ERTY, 4. 


1. Where one agrees to construct a plank road and fails to complete the 


same in the manner prescribed in the contract, he can only recover, if 
at all, on a quantum meruit. Barcus v. Hannibal, Ralls County and Paris 
Plank Road Co., 102. 


2. The value of the work done must, in such case, be adjusted upon the 


theory that the work, if it had been completed according to the con- 
tract, would be worth the contract price. ° Jd. 
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DEBT. 


1. A demand against a corporation for damages for the loss of a steamboat 
through the negligence of its agents is not a debt of the corporation 
within section 18 of the first article of the act concerning corporations, 
(R. C. 1845, p. 284,) which makes the stockholders jointly and sever- 
ally liable if the corporation fail to give notice annually of all the “ ex- 
isting debts” of the corporation. Cable v. McCune, 371. 


DEMURRER. 


See Practice. 


DEPUTY SURVEYOR. 


See Lanps anp Lanp TITLEs. 


DESCENTS AND DISTRIBUTIONS. 
1. An alien residing in a foreign country can not take land by descent in 


this state. Wacker v. Wacker, 426. 


DILIGENCE. 
See Care. 
DISCOVERY. 
1. Bills for discovery are abolished. Bond v. Worley, 253. 
DIVORCE. 
1. Under the revised code of 1845 a decree of divorce, obtained by fraud, 


might be set aside upon a petition for a review. Mansfield v. Mans- 
Jield, 163. 


2. Section 14 of the act coneerning divorce and alimony (R. C. 1855, p. 


666) is applicable only to suits for divorce commenced after May 1, 
1856. Id. 


8. The fact that a decree of divorce was rendered in behalf of the plain- 


tiff upon a finding of the facts which omitted to state that the plaintiff 
was an innocent and injured party—both parties appearing to the suit— 
does not render the decree invalid. Schmidt v. Schmidt, 235. 


4, An allowance of alimony may be made although no evidence may have 


been adduced showing the ‘ncome of the husband. Jd. 


5. The court may award alimony payable in quarterly instalments, and 


may authorize the clerk, on a failure to pay any one of such instal- 
ments, to issue execution therefor. Jd. 


6. Where a divorce is sought on the ground of cruel and barbarous treat- 


ment, the inquiry instituted should embrace the conduct of the parties 
toward each other during the period of the alleged misconduct; proof 
of particular acts of cruelty, especially where the divorce is sought by 
the husband, will not generally be sufficient to authorize a judgment 
of divorce. The conduct of the husband should not, under such cir- 
cumstances, be such as to contribute materially to the wrong and vio- 
lence of which he complains. If the alleged cruel treatment be the 
result of his own ill conduct he can not ‘have the redress sought. 
Doyle v. Doyle, 545. 


7. Except by virtue of statutory provisions the courts can decree alimony 


only as an incident to a judgment of divorce. Jd. 
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DIVORCE—( Continued.) 


8. The separation of a husband from his wife during the pendency of a 
suit by him for a divorce does not constitute an abandonment within 
the meaning of section 9 of the act concerning divorce and alimony 
(R. C. 1845, p. 428); it would not—the husband failing to obtain a 
divorce—authorize a decree for alimony. /d. 


DRAM-SHOP KEEPER. 
See CRIMES AND PUNISHMENTS. 


K 


EASEMENT. 


1. A right of easement can be created only by deed. Fuhr v. Dean, 116. 

2. A right to enter on another’s land and to remain there for a certain time, 
or indefinitely at the pleasure of the party claiming the privilege, is an 
interest in the land which can only be created by deed. Id. 

8. A license can not be revoked so as to make acts done under it tres- 
passes. Id. 


EIGHTH JUDICIAL CIRCUIT. 
See FEEs. 
EJECTMENT. 
See Limitation, 3, 5, 7, 8, 9. Partition, 2. 


1. As a general rule the statute of limitations will commence running in 
favor of an adverse possession from the date of the accrual of a right 
to dispossess by action the adverse possessor. Gray v. Givens, 291. 

2. An action in the nature of an action of ejectment may be maintained in 
this state on a New Madrid location. (R. C. 1855, p. 690.) Jd. 

8. It is competent for the general assembly to authorize actions of eject- 
ment to be maintained on New Madrid locations, and the statute of 
limitations to run against New Madrid locators, previous to the issuing 
of patents by the United States ; to do so is no interference “ with the 
primary disposal of the soil by the United States.” Jd. 

4. In an action in the nature of ejectment, although the plaintiff claims 
the whole, he may recover an undivided part. Jd. 

5. If he show himself entitled to an undivided interest in the premises in 
controversy, he can recover only such undivided interest, although the 
defendant should be a stranger to the plaintiff’s title; he will hold the 
moiety recovered in common with the defendant. Id. 


ENUREMENT. 
See Equity, 6. 
EQUITABLE ASSIGNMENT. 
See ASSIGNMENT. 
EQUITY. 
See ASSIGNMENT. WILLS AND TESTAMENTS, 4. 
1. The rule that a purchase of an adverse title by a trustee, mortgagee, 
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EQUIT Y—( Continued.) 


or tenant for life, enures to the benefit of the cestui que trust, mortgagor 
or remainderman, is not applicable to cases where there is no title 
whatever in the cestui que trust, &c., and the trustee, mortgagee, or ten- 
ant for life, not being in possession, is guilty of no fraud or unfair deal- 
ing, and derives no unjust advantage from the relation he sustains to 
the cestui que trust. Price y. Evans, 80. 


. Where the title to which a trust or mortgage attaches fails absolutely, 


the trustee or mortgagee—in the absence of fraud and unfair dealing, 
or unfair advantage arising out of the relation sustained to the cestui que 
trust or mortgagor—may purchase and hold for his own benefit an ad- 
verse title. Id. 


. Reformation of a written agreement on the ground of mistake will be 


decreed only when the proof of the mistake is clear and satisfactory. 
Able v. Union Insurance. Co., 56. 


. Where the reformation of a written instrument is sought, the petition 


should state the terms of the contract as sought to be reformed with cer- 
tainty. Jd. 


. By the same law a trustee was not incapacitated to buy the trust prop- 


erty from his cestut que trust; such transactions should, however, be 
closely scrutinized. Salle v. Chandler, 124. 


. A., in 1826, conveyed to B. all the land embraced in a certain Spanish 


concession “ except that heretofore sold by the said A.,”’ and warranted 
the same free from the claims of himself, and all persons claiming un- 
der him except those who then had deeds of record. Previous to the 
execution of this deed, A. had, in 1818, conveyed to his son C. a por- 
tion of said concession. This deed was duly recorded the day of its 
execution. At the date of the deed to B. in 1826 both A. and B. acted 
as if the deed to C. had not been in existence ; and by many acts and 
declarations A. indicated that he intended by the deed of 1826 to con- 
vey to B. the land embraced in the deed of 1818. The deed of 1818 
having been discovered to be in existence, A. procured in 1838 a recon- 
veyance from his son C. of the parcel conveyed to him in 1818; this 
deed of reconveyance was recorded in 1845. In 1845, A..conveyed the 
land thus reconveyed to him to D. B.’s assignees entered into the pos- 
session of the tract in 1831, and continued in possession thereof, dealing. 
with the property as their own, until ejected by D. Held, that the 
deed of 1838 did not enure to the benefit of B.’s assignees ; that no es- 
toppel could be worked as against A., B. and his assignees having 
been guilty of gross negligence in not examining the records to dis- 
cover what conveyances had been made by A. and placed of record 
previous to the execution of the deed of 1826. Picot v. Page, 398. 


. A joint tenant or tenant in common can not purchase in an outstand- 


ing adverse title and hold the same for his own benefit. Jd. 


. A. died possessed of numerous lots and parcels of land ; a partial parti- 


tion, embracing a portion of said lots, was made, and a lot, that had 
been sold and conveyed away by A. in his life-time, was assigned to B., 
one of his representatives. This lot was embraced in the partition, and 
was assigned by the commissioners to B. by mistake and in ignorance. 
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EQUITY—( Continued. ) 


on the part of ‘all the parties to the partition suit that it had been 
conveyed away by A. in his life-time. Subsequent proceedings were 
instituted to obtain partition of other lots not embraced in the first suit. 
Held, that, upon ordinary principles of equity, B. would be entitled to 
have this mistake corrected ; that this correction might be made by 
taking the value of the lot into estimation in determining the share to 
be assigned to B. in the lots embraced in the second partition suit. 
Smith v. Sweringen, 551. 


. The value of the lot thus to be taken into consideration is, it would 


seem, its value at the time of the allotment in the first partition pro- 
ceedings. Id. 

This equity in favor of B. is not of such a character as to cease with 
his death ; it would pass by a devise by B. of all his property includ- 
ing the lands embraced in the second partition suit. (Scorr, Judge, 
dissenting.) Jd. 


ERECTION OF COUNTY BUILDINGS. 
See County BuILpINGs. 
EVIDENCE. 
See StaTuTE OF Fraups. Lanps anp LaNnp TITLES, 6. SHERIFF’S 


Return, 2. Fracup anp FRAUDULENT CONVEYANCES, 9. LanDLORD 
AND TENANT. Divorce, 6. APPLICATION OF PayMENTS, 4, 5, 6. 


. Reformation of a written agreement on the ground of mistake will be 


decreed only when the proof of the mistake is clear and satisfactory. 
Able v. Union Insurance Co., 56. 


. The question whether there is a fatal variance between the allegations 


of a petition and the proof is a question for the court. Birch v. Ben- 
ton, 154. 


. In an action of slander the slanderous words must be proved as charged ; 


proof of equivalent words is not sufficient. Jd. 


. In an indictment founded on section 39 of article 3 of the act concern- 


ing crimes and punishments (R. C. 1855, p. 579), itis not necessary 
that the prosecution should prove by direct and positive evidence that 
the conversion charged is without the consent of a railroad corporation, 
the alleged master or employer. State v. Porter, 201. 


. In the case of an indictment against a ticket agent for embezzling funds 


belonging to a railroad company it is competent for the prosecution to 
show the course of business pursued by the defendant and required by 
the rules of the company by introducing in evidence duplicate blank re- 
turns used by the ticket agents of the company ; the prosecution is not 
bound in such case to resort to the blank returns actually filled up and 
transmitted by the defendant as ticket agent to the treasurer of the 
company. Id. 


. It is not error to permit a witness for the prosecution to be recalled and 


re-examined after the evidence on the part of the prosecution and also 
on the part of the defence is closed. Jd. 


. In an action against A. and B. as partners, the declarations of A. are 


inadmissible in behalf of B. to disprove the partnership alleged ; nor, 
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EVIDENCE—( Continued.) 


10. 
11. 


13. 


14. 
15. 


16. 


Die 


18. 


19. 





where B.’s declarations are resorted to in such case to prove the partner- 
ship as against him, can he disprove such declarations by declarations 
of a contrary character made by himself. Clark v. Huffaker’s Adm’r, 
264. 


. A. and B. were jointly indicted for a felonious assault; A. was tried 


separately and convicted, and his punishment assessed at the payment 
of a fine ; afterwards, upon the trial of B., A. was offered as a witness 
in his behalf: held, although it did not appear that he had paid the fine, 
that he was a competent witness. State v. Stotts, 307. 


. Quere, Whether the admissions of an administrator, a party to a suit, 


are admissible in evidence against the estate of which he is the admin- 
istrator. Allen v. Allen’s Adm’r, 327. 

If the administrator be a distributee his admissions are evidence. Jd. 
Where a cause is tried by the court without a jury and evidence is ad- 
duced to prove a fact in issue, and the same, after having been seen 
and examined by the court, is ruled out as inadmissible, this will be 
regarded as equivalent under the circumstances. to declaring the evi- 
dence thus excluded insufficient to establish the fact sought to be proved 
thereby. Ubsdell § Pierson v. Cunningham, 385. 


. In order that a custom or usage of trade may enter into and affect the 


construction of an agreement, it must be shown to be so general and 
well established that the parties must be presumed to have had knowl- 
edge of it and to have contracted with reference to it. Martin v. Hall, 
386. 

The fact that three or more persons, acting in concert, should jointly 
beat and wound another, raises no presumption of law that they assem- 
bled with the intent, or that being assembled they agreed, mutually, to 
assist one another to inflict such wounds, within the meaning of the 
third section of the St. Louis riot act. (Sess. Acts, 1855, p. 455.) 
State v. Kempf, 429. 
State v. McO’Blenis, 24 Mo. 402, affirmed. State v. Houser, 481. 

A deposition of a witness, taken upon the preliminary examination be- 
fore a committing magistrate, in the presence of the accused, is not 
admissible in evidence on the trial upon proof that the witness is be- 
yond the jurisdiction of the court. Jd. 

If, however, the absence of the witness at the trial is procured by the 
defendant, the deposition would be admissible in evidence. Id. 

In a suit against a corporation, a stockholder thereof is a competent 
witness in behalf of the corporation; he is not a person for whose im- 
mediate benefit the suit is defended, although, in case of a deficiency 
of corporate property, his individual property would be liable to be 
taken on execution to double the amount of his stock. Barclay v. 
Globe Mutual Insurance Co., 490. 

Quere, would he be a competent witness if the corporation should be 
shown to be insolvent? Jd. 

Where there is any evidence, however slight, tending to prove a fact 
in issue, the court should not take the case from the jury by ruling that 
there is no evidence tending to prove such fact. Rippey v. Friede, 528. 





INDEX. 





EVIDENCE—( Continued.) 
20. It is not necessary, in every case where an issue is raised as to the free- 


dom or slavery of a person of color, that his freedom should be proved 
by showing a strict compliance with the statutory requirements in re- 
spect to emancipation. In suits other than those for freedom, admis- 
sions of the former owner that he had set the alleged slave free, and even 
presumptions, may be resorted to to establish the alleged freedom. 
Durham v. Durham, 507. 


21. Where, in an action of unlawful detainer, the defendant admits that 


he is in possession of the premises under and by virtue of a lease ex- 
ecuted by the plaintiff, he can not be permitted to invoke the presump- 
tion that the plaintiff, being a person of color, is a slave and conse- 
quently incapacitated to make a lease or to maintain such a suit. 
Helmes v. Stewart, 529. 


22. In matters of science and skill the opinions of experts only can be re- 


ceived in evidence. Wagner v. Jacoby, 532. 


23. A. instituted an action against B. on a judgment of a sister state. 


From the transcript offered in evidence it appeared that the clerk cer- 
tifying the same was clerk of a court other and different from that in 
which the judgment was rendered. It appeared also from his certificate 
that the record of the cause had been transferred by law to the court of 
which he was clerk, and from the record itself it appeared that two 
several executions had been issued by said clerk upon said judgment, 
and levies and execution sales made thereunder. Held, that the tran- 
script was admissible in evidence although no law authorizing the 
transfer was produced. Manning v. Hogan, 570. 


EXECUTION. 


See Huspanp AND WIFE, 3. 


1. An execution, issued under a judgment against one of two partners, may 


be levied upon his entire interest in the partnership effects or upon 
his interest in any portion of such effects. Wiles v. Maddox, 77. 


2. In levying such an execution upon partnership property, the sheriff may 


seize and take into his possession a portion or the whole of the partner- 
ship effects, and, it would seem, may give possession to the purchaser 
thereof at the execution sale. (RicHarpson, Judge, dissenting, hold- 
ing that such an execution can be levied only upon the debtor partner’s 
entire interest in the partnership property and not upon his interest in a 
portion thereof; that in executing the writ the sheriff can not take the 
partnership property levied upon from the possession of the solvent 
partner and surrender it to the purchaser at the execution sale. Jd. 


3. The purchaser at such sale acquires only the interest of the debtor part- 


ner in the partnership effects sold. Jd. 


4. An execution, issued under a judgment against one of several partners, 


will be a lien on such partner’s interest from the time of its delivery to 
the sheriff. Id. 


5. A formal levy of an execution alone, where the property levied upon 





is returned to the defendant, operates no extinguishment of a judg- 
ment. Blackburn v. Jackson, 308. 
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EXECUTION—( Continued.) 


6. Where a suit is brought for foreclosure of a mortgage the administrator 
of the mortgagor, being a party thereto, should defend the suit; his 
omission to defend the suit would not, however, raise a presumption of 
fraud. Cadwallader vy. Cadwallader, 76. 

7. Where land is sold and a title bond given by the vendor, the interest of 
the vendee may be seized and sold under an execution against him. 
Lumley v. Robinson, 364. 


EXECUTIVE POWER. 
See CoNSTITUTIONAL Law. 





‘ 


F 


FEES. 


1. The “act to regulate the fees of the circuit attorney of the eighth judi- 
cial circuit,” approved March 1, 1851, (Sess. Acts, 1851, p. 216,) is an 
act specially applicable to St. Louis county within the meaning of sec- 
tion 23 of the act concerning the revised statutes, approved December 
6, 1855, (R. C. 1855, p. 1027,) and, consequently, it was not repealed 
by the act regulating fees contained in the revised code of 1855. (R. 
C. 1855, p. 756.) Mauro v. Buffington, 184. 


FELONIOUS ASSAULT. 

See Crimes anp PUNISHMENTS, 1. 
FENCES. 

See Rartroap Corporations, 1, 2, 8, 4, 5, 6. 
FERRY. 

See Practice, 41. 


FINDING OF THE FACTS. 
See Practice, 22, 23. 


FORCIBLE ENTRY AND DETAINER. 
See EvipEence, 21. 


1. Where one having title to land and a right of entry enters thereon, al- 
though the entry be by force, the common law affords no civil remedy 
to the party dispossessed ; he must resort to the statutory remedy by 
action of forcible entry and detainer. Fuhr v. Dean, 116. 

2. To maintain an action of forcible detainer the plaintiff must be entitled 
to the possession of the premises in controversy. Reed v. Bell, 216. 

3. Where a tenant invites and consents to the entry of a person upon the 
premiises occupied, such entry is not ‘‘ wrongful, without force, by dis- 
seisin,” as against the landlord, within the second clause of section third 
of the act concerning forcible entry and detainer. Jd. 

4. The sixth section of the forcible entry and detainer act (R. C. 1855, 
p. 788) regulates the form and substance of the complaint in an action 

of forcible entry and detainer. Jsh v. Chilton, 256. 
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INDEX. 


FORCIBLE ENTRY AND DETAINER—( Continued.) 
5. 


A complaint in an action of unlawful detainer in the following form: 
‘Plaintiff states that defendant unlawfully detains from him a tract of 
land belonging to plaintiff [describing it]; that said farm belongs to 
plaintiff, and the defendant wrongfully and unlawfully detains the same 
from plaintiff, and has since the first day of March, 1856; that said 
premises are worth twenty dollars per month,” is sufficient. Jd. 


. If a tenant holds over the premises demised with the acquiescence of 


his landlord, he is not guilty of an unlawful detainer. Jd. 


. To enable a party to maintain an action of forcible entry and detainer 


it is not necessary that the entry should be with actual force; it is 
sufficient if the entry be made against the will of the party in actual 
lawful possession. Dennison v. Smith, 487. 


. To maintain an action of forcible entry and detainer, it is not necessary 


that the plaintiff should prove an entry by the defendant with actual 
force : there may be a forcible entry in the sense of the statute without 
the use of violence or of threats. Wunsch v. Gretel, 580. 


. To maintain an action of unlawful detainer it is necessary that the plain- 


tiff should have once been in the lawful possession of the premises in 
controversy. A vendee can not maintain such an action against his 
vendor for a refusal to deliver up the premises sold at the time agreed 
upon. Wood v. Dalton, 581. 


FORFEITURE. 
Fe 


Under the act of December 22, 1824, (R. C. 1825, p. 211,) as well as 
under the act of February 6, 1839, (Sess. Acts, 1839, p. 210,) the trus- 
tees of the town of Carondelet had power to make leases of the com- 
mon of the town; they might under said act, in accordance with a town 
ordinance to that effect, make leases containing a clause of forfeiture for 
nonpayment of rent reserved ; such forfeiture, when declared in pro- 
per form, could not be relieved against, although no demand of rent 
had been previously made. (Taylor v. Carondelet, 22 Mo. 105, affirm- 
ed.) City of Carondelet v. Lauman, 461. Huth’s Adm’r v. City of Ca- 
rondelet, 466. 


FORMER RECOVERY. 
1. 


A. in acertain suit for the recovery of instalments of interest alleged 
to be due on a promissory note, wherein B., the maker, set up that 
the said note had been fraudulently altered so as to make interest pay- 
able from date, recovered judgment. Held, that said judgment was 
conclusive, as against the maker, as to the question of fraudulent alter- 
ation, in a subsequent suit on the note itself. Edgell v. Sigerson, 583. 


FRAUD AND FRAUDULENT CONVEYANCES. 
See Divorce, 1. Srature oF Fraups. Bi,tits or ExcHAaNGE AaNp 


Promissory Notes, 7. 
The rule that a purchase of an adverse title by a trustee, mortgagee, or 
tenant for life, enures to the benefit of the cestui que trust, mortgagor or 
remairderman, is not applicable to cases where there is no title what- 
ever in the cestui que trust, &c., and the trustee, mortgagee, or tenant 
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FRAUD AND FRAUDULENT CONVEYANCES—( Continued.) 


on 


10. 


11. 


for life, not being in possession, is guilty of no fraud or unfair dealing, 
and derives no unjust advantage from the relation he sustained to the 
cestui que trust. Price v. Evans, 30. 

. Where the title to which a trust or mortgage attaches fails absolutely, 
the trustee or mortgagee—in the absence of fraud and unfair dealing, or 
unfair advantage arising out of the relation sustained to the cestui que 
trust or mortgagor—may purchase and hold for his own benefit an ad- 
verse title. Id. 

. Where a suit is brought for foreclosure of a mortgage the administrator 
of the mortgagor, being a party thereto, should defend the suit; his 
omission to defend the suit would not, however, raise a presumption of 
fraud. Cadwallader v. Cadwallader, 76. 


. A conveyance made in fraud of creditors is valid as against the grantor 


and his heirs; it can not be impeached by his administrator. George v. 
Williamson, 190. 

. A county or probate court has no jurisdiction, in such case, on the appli- 
cation of the administrator, though-made at the instance of creditors, to 
order a sale of the land for the payment of debts. Jd. 

. Where a conveyance is made in fraud of creditors, they, or any one of 
them, may in an equitable proceeding have the same set aside. The 
creditor who first files his petition obtains thereby, it seems, a priority 
and is entitled to be first paid from the proceeds of the sale, if a sale is 
decreed. Id. 

. The fact that an executor, in applying to a county court for an order 
directing the reservation of the personal estate and a sale of real 
estate for the payment of debts, omits to bring to the notice of the 
court the will of the testator of record in said court, in which he directs 
that all his debts should be paid out of the personal effects of his estate. 
will not of itself affect the executor with a fraudulent intent in procur- 
ing the order. Overton v. Webster, 332. 

. Should the plaintiff in an execution, acting in concert with the defen- 
dant therein, purchase in the property of such defendant with a view 
to cover up the same from the latter’s creditors, the transaction would 
be fraudulent and the other creditors may treat the execution sale and 
the sheriff’s deed as nullities. Dallam v. Renshaw, 533. 

. When all the facts bearing upon the question of the intent of such a 

transaction will as well consist with honesty as with dishonesty and 

fraud therein, the court ought not to find the same to be corrupt and 
fraudulent ; the proof of fraud should be perfectly satisfactory. Jd. 

Where it appears from the face of a deed that it is a conveyance in trust 

to the use of the grantor, the courts will, as a matter of law, declare 

it void as against creditors. Zeigler v. Maddox, 575. 

If it be sought to impeach a deed for fraud as against creditors, and 

the fraudulent intent be not apparent upon the face of the deed, it 

must be established by extraneous evidence ; the triers of the fact—the 
jury, or the court sitting as a jury—must respond to the issue raised 
as to the existence of the alleged fraudulent intent. Jd. 


FREEDOM. 


See SLAVERY. 
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GROCER. 
See Crimes AND PunisHMENTS, 8, 4, 5, 6. MERCHANTS. 


GUARDIANSHIP. 
1. A guardian died and a final settlement of his guardianship was made by 


his administrator, and by such settlement a certain sum of money was 
found to be due to the ward; held, ina suit on the guardian’s bond, 
that this settlement by the guardian’s administrator was binding on his 
estate, and created a prima facie liability on the part of his sureties. 
State, to use of Brent, v. Grace’s Adm’r, 87. 


H 


HABEAS CORPUS. 
See Practice AND ProcrepINes IN CrimrnaL Cases, 9, 10. 


1. No action at law can be maintained by a parent for the possession of 


his child; if the child be unlawfully restrained of his liberty a writ 
of habeas corpus should be resorted to. Dowling v. Todd, 267. 


HUSBAND AND WIFE. 
See Divorce. 
1. 


By the law of Kentncky in the year 1830 a married woman had full 
power of disposition over personal property vested in her for her sole 
and separate use; the joinder of her husband in a deed of transfer ex- 
ecuted by her would not affect its validity. Sallee v. Chandler, 124. 


. By the law of Kentucky at that time a reversionary interest in slaves 


belonging to a woman at the time of her marriage vested immediately 
in her husband. Id. 


. The act of March 5, 1849, (Sess. Acts, 1849, p. 67,) exempting certain 


property of wives from certain debts of their husbands, is not applica- 
ble where such debts were contracted before the passage of the act. 
Hockaday v. Sallee, 219. 

A promissory note assigned to a wife is subject to attachment for the 
debt of the husband. Jd. ’ 


5 A merchant dealing with a wife living apart and separated from her 


husband must take notice of such separation; he can not recover of 
the husband for any supplies furnished to the wife unless the separation 
be on account of the misconduct of the husband, or by the mutual con- 
sent of husband and wife without an adequate allowance for her sup- 
port. Reese v. Chilton, 598. 


. If the wife leave her husband without cause, he will not become liable, 


by receiving her back, for necessaries supplied to her during her un- 
lawful absence. Id. 











































ILLEGAL CONSIDERATION. 
‘ See Pustic Poricy. 
INDICTMENT. 
See CrimEs AND PUNISHMENTS. 
INDIVIDUAL LIABILITY. 
See Rartroap CoRPORATIONS. 
INSTRUCTIONS. 
See Practice. 
INTERPLEA. 
{ See ATTACHMENT. 


J 


JUDGMENT. 


See Divorce, 1. JupGMENT oF SISTER STATE. ASSIGNMENT. JUDG- 
MENT BY CONFESSION. CONDEMNATION AND APPROPRIATION OF PRI- 
VATE Prorerty TO Pusuiic Uses. 


JUDGMENT OF A SISTER STATE. 
( See Execution, 5. 


1. A. instituted an action against B. on a judgment of a sister state. From 
the transcript offered in evidence it appeared that the clerk certifying 
the same was clerk of a court other and different from that in which 
the judgment was rendered. It appeared also from his certificate that 
the record of the cause had been transferred by law to the court of 
which he was clerk, and from the record itself it appeared that two sev- 
eral executions had been issued by said clerk upon said judgment, and 
levies and execution sales made thereunder. Held, that the transcript 
was admissible in evidence although no law authorizing the transfer 
was produced. Manning v. Hogan, 570. 
2. Under the revised code of 1845 no lapse of time short of twenty years 
from the time of the rendition of a judgment of this or a sister state 
would bar a right of action on such judgment. Id. 
3. Ina suit on a judgment of a sister state the record showed that the 
writ of summons was returned “executed in full; Ae/d, that there 
was prima facie evidence of jurisdiction of the person. Blackburn v. 
Jackson, 308. 


JUDGMENT BY CONFESSION. 


1. Although a judgment by confession may have been rendered by a clerk 
in vacation, under article 22 of the practice act of 1849 (Sess. Acts, 
1849, p. 96), upon a verified statement defective in that it did not 
sufficiently set forth the facts out of which the confessed liability arose, 
it is not therefore a nullity ; unless set aside or vacated its validity can 

not be questioned collaterally. Gilman v. Hovey, 280. 
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JUDGMENT BY CONFESSION—( Continued.) 
2. Judgments confessed under article 22 of the practice act of 1849 are 


liens upon real estate. Id. 


JUDGMENT LIENS. 
See JupGMENT BY CONFESSION. 


JURISDICTION. 
See Circuit Court or St. Louis County. Justices’ Courts. Ap- 


MINISTRATION, 3. 


JUSTICES OF THE PEACE. 
See Justices’ Courts. 
JUSTICES’ COURTS. 
See ASSAULT AND BaTTErRY. 
aS 


Inferior tribunals not proceeding according to the course of the common 
law are confined strictly to the authority given; it must appear on the 
face of their proceedings that they have jurisdiction. State v. Metz- 
ger, 65. 


. Justices of the peace have no jurisdiction, under the “act to define the 


jurisdiction and regulate the proceedings of justices’ courts in cases of 
breaches of the peace” (R. C. 1855, p. 977), in cases of assault and bat- 
tery, unless the offence be committed in their respective counties. Jd. 


. Where, in the case of a prosecution before a justice of the peace for an 


assault and battery, a conviction is had and the defendant appeals to the 
circuit court, he is entitled to have the prosecution dismissed if the 
transcript of the justice does not show that the offence complained of 
was committed in the county in which the justice held his court. Id. 


. The practice act of 1849, except the 25th article, did not apply to pro- 


ceedings before justices of the peace. Glasby v.' Prewitt, 121. 


. Justices of the peace have jurisdiction in actions of trover only in cases 


where the damages claimed do not exceed fifty dollars. Jd. 


. After a justice of the peace having in charge the examination of a per- 


son under arrest upon a charge of crime issues his warrant of commit- 
ment and delivers the same to the sheriff, the prisoner can be discharged 
from custody, on bail or otherwise, only by a court or magistrate au- 
thorized by law to issue writs of habeas corpus. Justices of the peace 
have no power to issue writs of habeas corpus. State v. Randolph, 213. 


. The committing justice can not approve a recognizatice taken by 


another justice ; nor can a justice, who does not sit at nor assist in the 


examination, take a recognizance for the appearance of the prisoner. 
Ia. 


. Justices of the peace have no jurisdiction except that conferred upon 


them by statute. Williams v. Bower, 601. 


. A summons issued by a justice of the peace and made returnable in a 


less time than the law permits—as if, in St. Louis county, it be made 
returnable to a day less than fifteen days after the date thereof—is 
void; no appearance by moving to set aside a judgment by default 
or to dismiss the suit would cure the defect in the summons. Jd. 
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LANDLORD AND TENANT. 
See LEASE. 
1. 





The sole object of a suit instituted under the St. Louis landlord and 
tenant act (R. C. 1845, p. 1101; see amendments Sess. Acts, 1847, p. 


‘90; Sess. Acts, 1849, p. 64) is to obtain restitution of the demised 


premises ; neither the justice of the peace before whom suit is brought, 
nor the appellate court to which the cause may be taken, is authorized 
to ascertain, so as to bind the tenant collaterally in an action on the 
appeal bond, the amount of the rent due; no such finding would be 
evidence against the tenant of the amount of rent due. Harley v. Mc- 
Auliff, 525. 


LANDS AND LAND TITLES. 
1. 


A contract entered into, in behalf of the United States, by the surveyor 
general of Missouri and Illinois, with one of his deputy surveyors, for 
the surveying of the public lands, is the contract of the United States 
government and not of the surveyor general. Reed v. Conway, 13. 


. The surveyor general has no power, it seems, to remove one of his 


duly appointed deputy surveyors except for negligence or misconduct 
in office. Jd. 


. Since, however, the only duties of a deputy surveyor are to make sur- 


veys under special contracts, his removal, where he has no such con- 
tract, although wanton and without cause, would give him no cause 
of action against the surveyor general. Jd. 


. After the surveyor general has entered into a valid surveying contract 


with a deputy, the surveyor general has no right, without cause, to 
remove such deputy with a view to deprive him of the benefit of his 
contract, or to annul the same. Jd. 


. Where, however, the surveyor general, in interfering with the deputy in 


the execution of his contract, acts in good faith and without malice, the 
fact that he acts unlawfully will not give to the deputy a cause of action 
against him. His acts must be malicious to render him liable. Jd. 


. Where it appears from the “list of patent certificates prepared for issue 


by the recorder of land titles, under the act of Congress of February 
17, 1815, (and supplementary acts) for the relief of those inhabitants of 
the county of New Madrid who suffered by earthquakes,” that the re- 
corder had prepared a patent certificate for issue to a New Madrid 
claimant, it will be presumed that a plat of survey of the land upon 
which the New Madrid certificate had been located had been previously 
returned to the recorder. Gray v. Givens, 291. 


. An action in the nature of an action of ejectment may be maintained in 


this state on a New Madrid location. (R. C. 1855, p. 690.) Jd. 


. The statute of limitations commences running against one claiming title 


under a New Madrid location from the date of the return of a plat of 
the survey of the land, upon which the location had been made, to 
the recorder of land titles. Jd. 
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INDEX. 


LANDS AND LAND TITLES—( Continued.) 
9. 


It is competent for the general assembly to authorize actions of eject- 
ment to be maintained on New Madrid locations, and the statute of 
limitations to run against New Madrid locators, previous to the issuing 
of patents by the United States ; to do so is no interference “ with the 
primary disposal of the soil by the United States.” Jd. 

A survey by the United States of the common confirmed to the village 
of Carondelet by the act of Congress of June 18, 1812, was not neces- 
sary to enable her to maintain an action for the possession of the same. 
Funkhouser v. Langkopf, 453. 

Nor was it necessary that such survey should be made in order that 
the statute of limitations might commence running against Carondelet 
in favor of an adverse possession of a portion of said common. Jd. 


LAW COMMISSIONER’S COURT. 
See Craim AND DELIVERY OF PERSONAL PROPERTY. 
LEASE. 


_See ForFsiturRe. 
1. 


A., on the first day of January, 1842, executed in favor of B. a lease of 
that date ; the words of the lease indicating the duration of the term 
were the following: ‘“‘ To have and to hold the same unto him the said 
party of the second part, and to his executors, administraturs and as- 
signs, for and during the full and complete term of fifteen years from 
the date of these presents, to be complete and ended on the thirty-first 
day of December, in the year eighteen hundred and fifty-seven inclu- 
sive.” Held, that the term created by the lease was one for fifteen 
years and not for sixteen years. Biddle v. Vandeventer, 500. 


LEGISLATIVE POWER. 
See ConsTITUTIONAL POWER. 
LEVY. 
See ExEcurion. 
LICENSE. 
See Crimes anD PUNISHMENTS. 
1. A right to enter on another’s land and to remain there for a certain time, 


or indefinitely at the pleasure of the party claiming the privilege, is an 
interest in the land which can only be created by deed. ‘Fuhr v. Dean, 
116. 


2. A license can not be revoked so as to make acts done under it tres- 


passes. Jd. 


3. Where one of two adjoining proprietors grants permission to the other 


to join fences with him —the fence of each being upon his own land— 
the license thus granted is a personal privilege and is revocable ; a sale 
of his land by such proprietor amounts to a revocation of the license. 
Houx v. Seat, 178. 


4. A purchaser who takes without notice of an agreement to join fences 


will not be bound thereby. Jd. 
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LIENS. 
See Boats aND VESSELS. JUDGMENT BY CONFESSION. VENDOR’S 


LIENs. 


LIMITATION. 


fob) 


-I 








1. 


10. 


1. 


Prior to the revision of 1845 there was no statute in this state limiting 
the time within which actions of covenant might be brought. Maeder 
v. Carondelet, 112. 


. As a general rule the statute of limitations will commence running in 


favor of an adverse possession from the date of the accrual of a right 
to dispossess by action the adverse possessor. Gray v. Givens, 291. 


. An action in the nature of an action of ejectment may be maintained 


in this state on a New Madrid location. (R. C. 1855, p. 600.) Jd. 


. The statute of limitations commences running against one claiming title 


under a New Madrid location from the date of the return of a plat of 
the survey of the land, upon which the location had been made, to the 
recorder of land titles. Jd. 


. It is competent for the general assembly to authorize actions of eject- 


ment to be maintained on New Madrid locations, and the statute of 
limitations to run against New Madrid locators, previous to the issuing 
of patents by the United States; to do so is no interference “ with the 
primary disposal of the soil by the United States.” Jd. 


. A verbal acknowledgment or promise is insufficient to take a case out of 


the operation of the statute of limitations. (R.C. 1845, p. 720, § 138; 
R. C. 1855, p. 1052, § 12.) Blackburn v. Jackson, 308. 


. A survey by the United States of the common confirmed to the village 


of Carondelet by the act of Congress of June 13, 1812, was not neces- 
sary to enable her to maintain an action for the possession of the same. 
Funkhouser v. Langkopf, 453. 


. Nor was it necessary that such survey should be made in order that the 


statute of limitations might commence running against Carondelet in 
favor of an adverse possession of a portion of said common. Jd. 


. Previous to the passage of the acts of February 6, 1839, and of March 


3, 1851, (Sess. Acts, 1839, p. 211, Sess. Acts, 1851, p. 148)—the former 
of which authorized Carondelet to lease, the latter to dispose absolutely 
of her common—she might have maintained an action of ejectment to 
recover possession of any portion thereof adversely held : consequent- 
ly, the statute of limitations might have commenced running against 
her in favor of an adverse possessor. Jd. 

Under the revised code of 1845 no lapse of time short of twenty years 
from the time of the rendition of a judgment of this or a sister state 
would bar a right of action on such judgment. Manny v. Hogan, 571. 


LOTTERIES. 


The act of the general assembly of February 8, 1839 (see Sess. Acts, 
1839, p. 311,) entitled “‘an act to amend ‘an act to incorporate the town 
of New Franklin,’ approved January 16, 1833,” only repealed so much 
of the seventh section of the amended act as provided that the board 
of trustees of New Franklin should have power to raise by lottery a 
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LOTTERIES—( Continued.) 


sum of money, not exceeding $15,000, for the construction of a rail- 
road from the bank of the Missouri river to the town of New Franklin. 
The object of the act of 1839 was, not to overthrow the power to raise 
money by lottery, but to divert the application of the money, so to be 
raised, from the construction of a railroad to that of a macadamized 
road. The trustees of New Franklin were authorized, after the passage 
of the act of 1889, to contract, as provided for in the third section of the 
act of February 26, 1885, (Sess. Acts, 1835, p. 56,) with any person to 
have said lottery drawn in any part of the United States, &c. State 
v. Morrow, 181. 

2. The contract entered into in 1842 by the board of trustees of New 
Franklin with Gregory is within the protection of the provision of the 
constitution of the United States, that no state shall pass laws impairing 
the obligation of contracts. Id. 


M 





MARRIAGE. 

See Hussanp AND WIFE. CRIMES AND PUNISHMENTS, 15. 
MAYOR. 

See City or St. Louis. 


MERCHANTS. 


1. The act concerning merchants and grocers, approved February 23, 
1853, (Sess. Acts, 1853, p. 111,) authorized the granting of licenses to 
grocers for a year. State v. Andrews, 171. 

2. The act entitled “‘an act to tax and license merchants” (R. C. 1855, 
p. 1077, § 22,) did not affect grocers’ licenses previously granted under 
the act of February 23, 1853; it is only applicable to licenses granted 
after May 1, 1856. Id. ° 

MINOR. 
See CrrmEs AND PuNISHMENTS, 15. 


MISTAKE. 
See Equity, 3, 4. 


MORTGAGE. 
1. The rule that a purchase of an adverse title by a trustee, mortgagee, or 
tenant for life, enures to the benefit of the cestui que trust, mortgagor or 
remainderman, is not applicable to cases where there is no title what- 
ever in the cestui que trust, &c., and the trustee, mortgagee, or tenant for 
life, not being in possession, is guilty of no fraud or unfair dealing, and 
derives no unjust advantage from the relation he sustains to the cestui 

que trust. Price v. Evans, 30. 

2. Where the title to which a trust or mortgage attaches fails absolutely, 
the trustee or mortgagee—in the absence of fraud and unfair dealing, 
or unfair advantage arising out of the relation sustained to the cestui que 
trust or mortgagor—may purchase and hold for his own benefit an ad- 

verse title. Jd. 
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3. 


cr 


-I 


A judgment was rendered in the year 1829, in favor of one A. B. 
against one C. D. An execution was duly issued, and certain real es- 
tate of C. D. was seized and sold, and A. B. became the purchaser and 
received the sheriff’s deed therefor. A second execution was duly 
issued, and a levy was made upon certain other real estate of C.D. On 
the day of the sheriff’s sale under this execution, the plaintiff in the ex- 
ecution, A. B., executed and delivered to C. D. the following instru- 
ment in writing: ‘‘ The understanding between C. D. and myself is 
that on the payment of my debt due me from said C. D. I am to recon- 
vey all the property already purchased at sheriff’s sale, and am also to 
purchase in the property to be sold this day by the sheriff, which is also 
to be reconveyed to C. D. on the payment and full satisfaction of my 
debt due as aforesaid. March 31, 1831. [Signed] A. B.” A. B., in 
pursuance of said agreement, did purchase in the various tracts of land 
advertised to be sold. Held—under all the circumstances of the case, 
the lapse of time, the acts of the parties, the insolvency of C. D. from 
before the date of these transactions until his death in 1846 or 1847, the 
issuing with the knowledge of C. D. of other executions and the levying 
of them upon other lands of C. D., the little value of the lands purchas- 
ed at the dates of the levies and sales, the fact that they were largely 
encumbered and were held for the most part under adversary titles— 
that the above agreement should be regarded in the light of a mere tem- 
porary privilege or indulgence granted to C. D. by A. B.; that A. B. 
could not be regarded as holding the lands, purchased in by him under 
said agreement, by way of mortgage. Id. 


. Where a suit is brought for foreclosure of a mortgage the administra- 


tor of the mortgagor, being a party thereto, should defend the suit; his 
omission to defend the suit would not, however, raise a presumption of 
fraud. Cadwallader v. Cadwallader, 76. 


. Where land is sold and a title bond given by the vendor, the interest of 


the vendee may be seized and sold under an execution against him. 
Lumley v. Robinson, 364. 


. Should, however, the vendor, under a judgment rendered in his favor 


for the purchase money or a portion thereof, levy upon the interest of 
the vendee and purchase in the same at the execution sale, he will stand 
just where he stood before the sale; the vendee will still be entitled to 
a conveyance upon the payment of the purchase money. Jd. 


. To entitle the vendee, in such case, to a decree of title, his petition must 


contain an offer to pay the purchase money due. Jd. 


MULTIFARIOUSNESS. 


1. 


9 
~ 


Where, in a suit against A. and B., a cause of action against A. alone 
is joined with a cause of action against B., the petition is multifarious. 
A demurrer will lie to such petition. Staleup v. Garner, 72. 


. Where, in a suit instituted by C. against A. and B., the petition sets 


forth that A. conveyed a certain tract of land to B. and by mistake mis- 
described the same ; that B. conveyed the same tract to C. and also by 
mistake misdescribed the same, and there is a prayer for the reforma- 
tion of both deeds ; held, that the petition is multifarious. Jd. 
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MULTIFARIOUSNESS—( Continued.) 
3. It is improper to join in the same petition a cause of action against A. 
and B. with one against B. alone. Doan y. Holly § Walker, 186. 
MUTUALITY OF CONTRACTS. 


1. A. bought a tract of land of B. and gave his promissory note payable 
at a specified time for the purchase money; B. at the same time gave 
his title bond to A. conditioned for a conveyance at the time specified 
in the note. Held, thatthe promise to pay the purchase money, being 
by a distinct and separate instrument, was not dependent upon the cov- 
enant to convey ; that B. might maintain an action on the promissory 
note without offering to make a conveyance. Thompson v. Crutcher, 
$19. 


N 


NAMING. 

See WILLs AND TESTAMENTS. 
NEGLIGENCE. 

See Care. 


NEW MADRID CERTIFICATES AND LOCATIONS. 
See Lanps anp Lanp TITLES. 

NEW TRIAL. 
See Practice. 

NOTICE. 


See CONDEMNATION AND APPROPRIATION OF PRIVATE PROPERTY TO 
PUBLIC USES. ADMINISTRATION, 2, 8, 4. Britis oF EXCHANGE AND 
Promissory Notes. VENDORS AND PURCHASERS. 


1. Under the act of February 1, 1817, (1 Terr. Laws, p. 548,) a purchaser 
at a sheriff’s sale, who took with notice of a prior unrecorded deed, 
was postponed to the prior purchaser. Draper v. Bryson, 108. 


0 


OFFICIAL BONDS. 
See APPLICATION OF PAYMENTS. 


P 


PARDON. 
1. An agreement to pay a certain sum for services rendered in securing a 
commutation of the sentence of a convict so soon as the commutation 
should take place, is void as against public policy. Kribben v. Hay- 
craft, 396. 
PARDONING POWER. 
See ConsTITUTIONAL Law. 
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PARENT AND CHILD. 


1. No action at law can be maintained by a parent for the possession of 
his child; if the child be unlawfully restrained of his liberty a writ 
of habeas corpus should be resorted to. Dowling v. Todd, 267. 


PARTIES. 
See PLEADING. 


PARTITION. 


1. A warranty is impliedin every partition. Picot.v. Page, 398. See 
remarks of Napron, Judge, in Smith v. Sweringen, p. 551. 

2. Where one is in possession of land asserting an exclusive title thereto, 
an action for partition can not be maintained against him by one out 
of possession who claims a common title thereto; the claimant must 
first establish his title in an action of ejectment. Lambert v. Blumen- 
thal, 471. 

8. The first judgment in an action of partition is interlocutory : a writ of 
error will not lie thereto. Ivory v. Delore, 505. 

4. In an action of partition, the plaintiff may, at any time before the cause 
is submitted to the court on the question of confirming the report of the 
commissioners, take a nonsuit. Jd. 

5. A. died possessed of numerous lots and parcels of land ; a partial parti- 
tion, embracing a portion of said lots, was made, and a lot, that had 
been sold and conveyed away by A. in his life-time, was assigned to B., 
one of his representatives. This lot was embraced in the partition, and 
was assigned by the commissioners to B. by mistake and in ignorance 
on the part of all the parties to the partition suit that it had been 
conveyed away by A. in his life-time. Subsequent proceedings were 
instituted to obtain partition of other lots not embraced in the first suit. 
Held, that, upon ordinary principles of equity, B. would be entitled to 
have this mistake corrected ; that this correction might be made by 
taking the value of the lot into estimation in determining the share to 
be assigned to B. in the lots embraced in the second partition suit. 
Smith v. Sweringen, 551. 

6. The value of the lot thus to be taken into consideration is, it would 
seem, its value at the time of the allotment in the first partition pro- 
ceedings. Id. 

7. This equity in favor of B. is not of such a character as to cease with 
his death; it would pass by a devise by B. of all his property includ- 
ing the lands embraced in the second partition suit. (Scorr, Judge, 
dissenting.) Id. 


PARTNERSHIP. 


1. An execution, issued under a judgment against one of two partners, may 
be levied upon his entire interest in the partnership effects or upon 
his interest in any portion of such effects. Wiles v. Maddox, 77. 

2. In levying such an execution upon partnership property, the sheriff may 
seize and take into his possession:a portion or the whole of the partner- 
ship effects, and, it would seem, may give possession to the purchaser 
thereof at the execution sale. (RricHarpson, Judge, dissenting, hold-- 

41—VvOL. XXVI. 
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2. 


. The office of an innuendo is to explain the meaning of the defendant in 


INDEX. 


PARTNERSHIP—( Continued. ) 


ing that such an execution can be levied only upon the debtor partner’s 
entire interest in the partnership property and not upon his interest in a 
portion thereof; that in executing the writ the sheriff can not take the 
partnership property levied upon from the possession of the solvent 
partner and surrender it to the purchaser at the execution sale. Id. 


. The purchaser at such sale acquires only the interest of the debtor part- 


ner in the partnership effects sold. Id. 


. An execution, issued under a judgment against one of several partners, 


will be a lien on such partner’s interest from the time of its delivery to 
the sheriff. Jd. 


. In an action against A. and B. ‘as partners, the declarations of A. are 


inadmissible in behalf of B. to disprove the partnership alleged; nor, 
where B.’s declarations are resorted to in such case to prove the partner- 
ship as against him, can he disprove such declarations by declarations 


_ of a contrary character made by himself. Clark v. Hugfaker’s Adm’r, 


264. 


. One partner has no authority to bind his co-partner by instrument un- 


der seal. Henry County v. Gates, 315. ° 


. If one partner, authorized by his co-partner by instrument not under 


seal to execute a note, executes in his own name and that of his co-part- 
ner a sealed note or bond, no recovery can be had thereon against such 
co-partner ; a plea of non est factum will be made good by such facts. 
Ia. 


PAYMENT. 
See APPLICATION OF PAYMENTS. 


PLEADING. 
See CRIMES AND PUNISHMENTS. SLANDER. 
1. 


An action upon an administrator’s bond must be brought in the name of 
the state. Sickles v. McManus, 28. 

Where the reformation of a written instrument is sought, the petition 
should state the terms of the contract as sought to be reformed with cer- 
tainty. Able v. Union Insurance Co., 56. 


. Where, in a suit against A. and B., a cause of action against A. alone 


is joined with a cause of action against B., the petition is multifarious. 
A demurrer will lie to such petition. Stalcup v. Garner, 72. 


. Where, in a suit instituted by C. against A. and B., the petition sets 


forth that A. conveyed a certain tract of land to B. and by mistake mis- 
described the same ; that B. conveyed the same tract to C. and also by 
mistake misdescribed the same, and there is a prayer for the reforma- 
tion of both deeds ; held, that the petition is multifarious. Jd. 


. Quere, where the petition is in the ordinary form of a petition in tres- 


pass, not concluding contra formam statuti, and not containing a prayer 
for treble damages, whether a judgment for treble damages under the 
“act to prevent certain trespasses” (R. C. 1845) could be supported. 
Walther v. Warner, 143. 




















10. 


11. 
12. 


13. 


14. 
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PLEADING—( Continued.) 


using the slanderous words; and this meaning as averred by 4n innu- 
endo is a question of fact to be decided by the jury. Birch v. Benton, 
154. 


. The facts constituting the cause.of action and the kind of relief sought 


should be set forth in the petition with precision. Bankston’s Adm’r v. 
Farris, 175. 


. It is improper to join in the same petition a cause of action against A. 


and B. with one against B. alone. Doan v. Holly § Walker, 186. 


. Counts for larceny and embezzlement may be joined in the same indict- 


ment; and where they relate to the same transaction it is not error to 
refuse to compel the prosecutor to elect upon which count he would 
proceed. State v. Porter, 201. 

Where there is a misjoinder of causes of action any defendant may de- 
mur to the petition; where, however, there is a joinder of improper 
parties as defendants, the defendant or defendants improperly joined can 
alone demur. Ashley v. Winston, 210. 

Usury must be specially pleaded. Bond v. Worley, 253. 

In an action on a promissory note, an answer, stating that the consider- 
ation of the note was the sale of a certain tract of land, and that the 
plaintiff (the vendor) had not, at the time of the sale, “ title to a portion 
of the land sold,” is insufficient to set up the defence of a partial fail- 
ure of consideration. Thompson v. Crutcher, 319. 

A plaintiff can not set up by way of defence to a set-off a demand against 
the defendant that he might have included in his petition. Dawson v. 
Dillon, 395. 

A plaintiff having an entire demand growing out of a single transac- 
tion can not split it up into separate suits. Wagner v. Jacoby, 582. 


PRACTICE. 
See PLEADING. Quo WaRRANTO. JUDGMENT BY CONFESSION. FEES. 


Boats AND VESSELS, 3. PRACTICE AND PROCEEDINGS IN CRIMINAL 
Cases. Haseas Corpus. 


. Where a demurrer to a petition is improperly sustained in part and 


overruled in part, and the court improperly strikes out a portion of the 
petition, and the plaintiff takes a nonsuit, he will be entitled to have 
the nonsuit set aside. Letmer v. Pacific Railroad, 26. 


. To enable the supreme court to determine whether error has been 


committed in giving instructions to the jury, the evidence must be pre- 
served in a bill of exceptions. State v. Vaughn, 29. 


. It is the province of the court and not of the jury to construe written in- 


struments. Caldwell v. Dickson, 60. 


. The supreme court will not review instructions unless the evidence 


introduced be preserved in the bill of exceptions. State v. Guyott, 62, 
64. Lavender vy. St. Cloud, 65. 


. Where an answer is stricken out for insufficiency, and the defendant 


prays the court to grant him time in which to file an amended answer, 
the court is not bound to grant delay, as a matter of right, where it would 
operate to delay justice or injure the plaintiff, but may, in the exercise 
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PRACTICE—( Continued.) 


ofa sound discretion, refuse to grant time unless the defendant will state 
the character of the amendment he desires to make. Cashman v. Ander- 
son, 67. 

6. Where a motion to strike out an answer is taken up and disposed of on 
the day it is filed—both parties being present and neither objecting— 
this action of the court can not be assigned for error. Jd. 

7. Where an answer is stricken out for insufficiency, and the defendant 
prays the court to grant him time in which to file an amended answer, 
the court is not bound to grant delay as a matter of right; where the 
granting of time in which to answer would operate to delay justice or 
injure the plaintiff, the court may, in the exercise of a sound discretion, 
refuse to grant time unless the defendant, or his counsel if he be ab- 
sent, will make known the character of the amendment he proposes to 
make. Robinson v. Lawson, 69. 

8. Where a judgment by nil dicit is rendered, if the demand sued on is 
unliquidated, a writ of inquiry is necessary. Id. 

9. In cases arising under the practice act of 1849, the assessment of dam- 

’ ages might have been made, under the writ of inquiry, at the same term 
at which the interlocutory judgment was rendered. Jd. 

10. In the case of a judgment by nil dicit the traversable allegations of the 
petition are admitted. Id. 

11. Where the evidence in a cause is oral the supreme court will be less 
inclined to disturb a finding of the facts than in a case where the evi- 
dence is documentary. Cadwallader v. Cadwallader, 76. 

12. The practice act of 1849, except the 25th article, did not apply to pro- 
ceedings before justices of the peace. Glasby v. Prewitt, 121. 

18. A report of a referee, to whom a cause had been referred under article 
16 of the practice act of 1849 to report upon the whole issue, stands as 
the decision of the court, and the supreme court will not review the 
same upon the facts unless the evidence be preserved in a bill of excep- 
tions. Hays v, Hays’ Adm’r, 123. 

14. Quere, where the petition is in the ordinary form of a petition in tres- 
pass, not concluding contra formam statuti, and not containing a prayer 
for treble damages, whether a judgment for treble damages under the 
“act to prevent certain trespass” (R. C. 1845) could be supported. 
Walther v. Warner, 148. 

15. Where the court in which the cause is tried refuses to treble the dam- 
ages, the supreme court will not review this action unless the evi- 
dence bearing upon the question of “probable cause” be preserved. 
Id. 

16. In suits for the possession of personal property, under article 8 of the 
practice act of 1849 (Sess. Acts, 1849, p. 82), the provisions of the re- 
plevin act of 1845 (R. C. 1845, p. 922) are applicable so far as it may 
be necessary to resort to them to prevent a failure of justice ; the pro- 
visions of said article govern as far as they are applicable. Collins v. 
Hough, 149. 

17. Where, in an action under the 8th article of the practice act of 1849, 

the plaintiff gives a return bond and receives the property sued for, and 
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fails to prosecute the action, an assessment of the value of the prop- 
erty and damages for its detention may be made, and judgment against 
the plaintiff rendered, as directed in sections 8 and 9 of the replevin act 
of 1845. Id. 

Summary statutory proceedings against the securities in the return 
bond must be had under section 9 of the 8th artiele of the practice act 
of 1849. Jd. 

Double damages for the detention of the property by the plaintiff can 
not be given against his sureties. Id. 


. Under the revised code of 1845 a decree of divorce, obtained by fraud, 


might be set aside upon a petition for a review. Mansjield v. Mans- 
Jield, 168. 
Section 14 of the act concerning divorce and alimony (R. C. 1855, p. 
666) is applicable only to suits for divorce commenced after May 1, 
1856. Jd. 


. In suits commenced under the practice act of 1849, where the cause is 


tried by the court without a jury, there should be a finding of the facts. 
Ragan v. McCoy, 166. 

The finding of the facts is a part of the record, and need not be pre- 
served in a bill of exceptions. Jd. 

After a judgment for costs is rendered against the plaintiff, it would be 
error to render a final judgment by default against the defendant with- 
out his appearance and without setting aside the former judgment. 
McElhany v. McHenry, 174. 

McAdams v. McHenry, 22 Mo. 4138, affirmed. Jd. 

In a case for the jury it is not proper to direct any fact to be put in 
issue. The issues in such cases are made by the pleadings, and they 
should be submitted to the jury as thus made. Bankston’s Adm’r v. 
Farris, 175. 

A sheriff’s return of process, regular on its face, is conclusive upon the 
parties to the suit; its truth can not be controverted by answer or 
otherwise in the suit in which it is made. Delinger’s Adm’r v. Hig- 
gins, 180. 


. After a defendant has appeared and obtained time to answer and has 


answered, it is too late to object to the sufficiency of the return of ser- 
vice of process. Id. 


. Judgment affirmed because no bill of exeeptions is filed. Harrison v. 


Davis, 184. 

It is improper to join in the same petition a cause of action against A. 
and B. with one against B. alone. Doan v. Holly, 186. 

An interlocutory judgment rendered at the return term of a cause, in 
an action not founded on a bond, bill or note for the direct payment of 
money or property, can not be proceeded on to final judgment at such 
return term; if, however, such interlocutory judgment be rendered at 
a term succeeding the return term, it may be proceeded on to final 
judgment at the term at which it is rendered. Section 11 of article 12 
of the act concerning practice (R. C. 1855, p. 1280) relates only to the 
disposition of causes at the return terms. Jd. 
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An action to foreclose a mortgage given to secure a promissory note is 
not an action founded on a bond, bill or note within section 11 of arti- 
cle 12 of the act regulating practice in civil cases (R. C. 1855, p. 1280) ; 
consequently an interlocutory judgment by default rendered therein 
at the return term can not be proceeded on to final judgment at such 
return term; an interlocutory judgment by default, rendered at a term 
succeeding the return term, may be proceeded on to final judgment at 
the same term at which the default is taken. Jd. 

Judgment reversed for want of a finding of the facts. Parsons v. Cur- 
ry, 189. 

Where there is a misjoinder of causes of action any defendant may de- 
mur to the petition; where, however, there is a joinder of improper 
parties as defendants, the defendant or defendants improperly joined 
can alone demur. Ashby v. Winston, 210. 


. The fact that a decree of divorce was rendered in behalf of the plain- 


tiff upon a finding of -the facts which omitted to state that the plaintiff 
was an innocent and injured party—both parties appearing to the suit— 
does not render the decree invalid. Schmidt v. Schmidt, 235. 

An allowance of alimony may be made although no evidence may have 
been adduced showing the income of the husband. Jd. 

The court may award alimony payable in quarterly instalments, and 
may authorize the clerk, on a failure to pay any one of such instal- 
ments, to issue execution therefor. Jd. 


. In suits under section 30 of the act concerning wills (R. C. 1855, p. 


1571,) to contest the validity of wills the supreme court will review 
the proceedings of the lower courts only in matters of law. Litton v. 
Graves, 250. 

It is too late, after verdict in an action for slander, to object to the 
sufficiency of the justification set forth in the answer. Evans v. Frank- 
lin, 252. 


. Bills for discovery are abolished. Bond v. Worley, 253. 
41. 


The general assembly by an act approved November 15, 1855 (Local 
Sess. Acts, 1855, p. 109) granted to one A. an exclusive right to keep 
a ferry on the Missouri river within certain limits, and provided that a 
failure to comply with the requisites of the charter should be sufficient 
to authorize the county court to establish another ferry within said lim- 
its. B. applied to the county court for a ferry license within the limits 
of A.’s charter. A. opposed the granting a license to B. The county 
court granted a license to B. A. appealed to the circuit court, which 
affirmed the judgment of the county court, refusing to try the question 
anew upon the facts. Held, that, conceding that an appeal would lie, 
although none was provided for in the act, the court was not bound to 
try the cause anew. Lewis v. Nuckolls, 278. 

Interpleas can be resorted to in attachment suits only where the prop- 
erty attached is personal property. Gordon v. McCurdy, 304. 

In an action for the recovery of specific real estate, arising under the 
practice act of 1849, the issues to be submitted to the jury are those 
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raised by the pleadings ; it is not proper in such case to direct any fact 
to be put in issue. Overton v. Webster, 382. 


44. Where a cause is tried by the court without a jury and evidence is ad- 


duced to prove a fact in issue, and the same, after having been seen 
and examined by the court, is ruled out as inadmissible, this will be 
regarded as equivalent under the circumstances to declaring the evi- 
dence thus excluded insufficient to establish the fact sought to be proved 
thereby. Ubsdell & Pierson v. Cunningham, 385. 


. Where the trial of an issue of fact, in a case arising under the practice 


act of 1849, does not require the examination of a long account, it is 
improper to refer it against the objection of one of the parties. Martin 
v. Hall, 386. 

Instructions given to a jury must not be mere abstract propositions of 
law ; they should be supported by the evidence ; where, however, the 
instructions are warranted by the evidence, the supreme court will not 
reverse for the reason that the evidence upon which they are based is 
of little weight. Hofelman v. Valentine, 393. Hasse v. Lemp, 394. 
Where it is sought to remit a portion of a judgment, a new judgment 
must be entered for the amount of the first less the sum remitted. 
Schilling v. Speck, 489. 

Where a cause is tried by a court sitting as a jury and the parties re- 
quest a declaration of the law of the case, the plaintiff should have an 
opportunity, after the court declares the law, to take a nonsuit. Law- 
rence v. Shreve, 492. 

Under the practice act of 1849, where a cause was taken by appeal 
from a county to a circuit court and was tried by the court without a 
jury, a finding of the facts was necessary. Foster’s Adm’r v. Rucker’s 
Exec’r, 494. 


. After an appeal is taken in a cause and before the transcript is filed in 


the appellate court, the cause must be regarded as one pending in the 
court to which the appeal is taken. Jd. 


. The first judgment in an action of partition is interlocutory ; a writ of 


error will not lie thereto. Ivory v. Delore, 505. 


. In an action of partition, the plaintiff may, at any time before the 


cause is submitted to the court on the question of confirming the report 
of the commissioners, take a nonsuit. Jd. 

In an action for the possession of personal property under article 8 o1 
the practice act of 1849 (Sess. Acts, 1849, p. 82), the plaintiff can not, by 
taking a nonsuit, prevent a judgment being rendered against him for 
a return of the property, or for damages. Berghoff v. Heckwolf, 511. 


. If the plaintiff should dismiss his suit, and the defendant should omit 


to have the damages assessed or judgment rendered for the return of 
property, the defendant would have a complete remedy by action on 
the bond given by plaintiff under section 3 of article 8 of the prac- 
tice act of 1849. Jd. 

The condition in such a bond to prosecute the action is a condition to 
prosecute it with effect, that is, with success ; if the plaintiff voluntarily 
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59. 


60. 


61. 


62. 
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INDEX. 


PRACTICE—( Continued.) 


takes a nonsuit, this will amount to a breach of such condition, and the 
obligee may in an action on the bond recover full damages, within the 
limit of the penalty, without first obtaining a judgment for the return 
of the property or for damages. Id. 


. Where there is any evidence, however slight, tending to prove a fact 


in issue, the court should not take the case from the jury by ruling that 
there is no evidence tending to prove such fact. Rippey v. Friede, 528. 
Since the-enactment of the practice act of 1849, the supreme court will 
reverse for error committed during the progress of a trial and duly 
excepted to, although the same may not have been brought to the at- 
tention of the court by a motion for a new trial. Wagner v. Jacoby, 
530, 582. 


. A plaintiff having an entire demand growing out of a single transaction 


can not split it up into separate suits. Wagner v. Jacoby, 532. 

A court ought, on a proper motion for that purpose, direct a jury to find 
a verdict in favor of one of several defendants if the facts adduced in 
evidence be such that the jury would not be authorized to find a verdict 
against him. Benoist §- Donnelly v. Sylvester, 585. 

The practice in this state has been to entertain such a motion at the 
close of the case on the part of the plaintiff, before the opening of the 
defence ; the better rule would seem to be that the court may, in its dis- 
cretion, refuse to entertain such a motion at the close of the plaintiff’s 
case, if it is probable that the evidence will be adduced before the whole 
evidence in the cause is closed that would authorize a verdict against 
the defendant whose acquittal is sought. Id. 

If a new trial be sought on the ground of newly discovered evidence, 
it ought to appear not only that the evidence so discovered is mate- 
rial, but that it is of such a character that it would, if introduced, pro- 
bably produce a different result. State v. Locke, 603. 

Justices of the peace have no jurisdiction except that conferred upon 
them by statute. Williams v. Bower, 601. 


. A summons issued by a justice of the peace and made returnable in a 


less time than the law permits—as if, in St. Louis county, it be made 
returnable to a day less than fifteen days after the date thereof—is 
void ; no appearance by moving to set aside a judgment by default 
or to dismiss the suit would cure the defect in the summons. Jd. 


PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 
See Fers. Evipence, 8. Practice. Quo WarRanrTo. 
1. 


To enable the supreme court to determine whether error has been com- 
mitted in giving instructions to the jury, the evidence must be pre- 
served in a bill of exceptions. State v. Vaughn, 29. 

The insufficiency of an indictment may be taken advantage of in the 
supreme court, although no motion in arrest of judgment was made. Id. 
Inferior tribunals not proceeding according to the course of the common 
law are confined strictly to the authority given ; it must appear on the 
face of their proceedings that they have jurisdiction. State v. Metz- 
ger, 65. 
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PRACTICE AND PROCEEDINGS IN CRIMINAL CASES—( Continued.) 


4. Where, in the case of a prosecution before a justice of the peace for an 
assault and battery, a conviction is had and the defendant appeals to 
the circuit court, he is entitled to have the prosecution dismissed if the 
transcript of the justice does not show that the offence complained of 
was committed in the county in which the justice held his court. Jb. 

5. Counts for larceny and embezzlement may be joined in the same indict- 
ment; and where they relate to the same transaction it is not error to 
refuse to compel the prosecutor to elect upon which count he would 
proceed. State v. Porter, 201. 

6. In an indictment founded on section 39 of article 3 of the act concern- 
ing crimes and punishments (R. C. 1855, p. 579), it is not necessary 
that the prosecution should prove by direct and positive evidence that 
the conversion charged is without the consent of a railroad corporation, 
the alleged master or employer. State v. Porter, 201. 

7. In the case of an indictment against a ticket agent for embezzling funds 
belonging to a railroad company, it is competent for the prosecution to 
show the course of business pursued by the defendant and required by 
the rules of the company by introducing in evidence duplicate blank re- 
turns used by the ticket agents of the company ; the prosecution is not 
bound in such case to resort to the blank returns actually filled up and 
transmitted by the defendant as ticket agent to the treasurer of the 
company. Id. 

8. It is not error to permit a witness for the prosecution to be recalled and 
re-examined after the evidence on the part of the prosecution and also 
on the part of the defence is closed. Jd. 

9. After a justice of the peace having in charge the examination of a per- 
son under arrest upon a charge of crime issues his warrant of commit- 
ment and delivers the same to the sheriff, the prisoner can be discharged 
from custody, on bail or otherwise, only by a court or magistrate au- 
thorized by law to issue writs of habeas corpus. Justices of the peace 
have no power to issue writs of habeas corpus. State v. Randolph, 213. 

10. The committing justice can not approve a recognizance taken by 
another justice ; nor can a justice, who does not sit at nor assist in the 
examination, take a recognizance for the appearance of the prisoner. 
Id. 

11. The discovery of evidence of a character merely cumulative is no 
ground for a new trial. The State v. Stumbo, 306. 


PRESUMPTIONS. 
See APPLICATION OF PAYMENTS. SLAVERY. EVIDENCE. 


PRINCIPAL AND AGENT. 
See ParTNERSHIP. 

1. A contract entered into, in behalf of the United States, by the surveyor 
general of Missouri and Illinois, with one of his deputy surveyors, for 
the surveying of the public lands, is the contract of the United States 
government and not of the surveyor general. Reed v. Conway, 138. 

2. An engineer of a plank road company, who has power under the con- 
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PRINCIPAL AND AGENT—( Continued.) 


tract for the construction of the road to control the contractor, and whose 
duty it is, among other things, after the road is completed, to make an 
estimate of all the work done, has no power, if it be found that the 
road has not been built according to contract, to bind the company to 
adjust the-matter in any particular mode. Barcus v. Hannibal, Ralls 
County and Paris Plank Road Co., 102. 

8. Acts of the directors of:a corporation, to bind the corporation, must be 
done in their official capacity. Jd. 

4. A. constituted B. his agent and authorized him to sell a pre-emption 
claim belonging to him; B. sold the land and received the purchase 
money ; the sale was made after the death of A. but in ignorance there- 
of and in good faith; the purchase money was paid to B. after knowl- 
edge on his part and on that of the purchaser of the death of A. Held, 
that A.’s representatives were entitled to recover of B. the purchase 
money so received. Carriger’s Adm’r v. Whittington’s Adm’x, 811. 


PRIVITY. 
See Fraup AND FRAUDULENT CONVEYANCES. 


PROMISSORY NOTES. 
See Bitts or ExcHaNnGE AND Promissory Notes. 


PUBLIC POLICY. 
See Divorce. 

1. An agreement to pay a certain sum for services rendered in securing a 
commutation of the sentence of a convict so soon as the commutation 
should take place, is void as against public policy. Kribben v. Hay- 
craft, 396. 

PURCHASER. 
See VENDORS AND PURCHASERS. 


Q 


QUO WARRANTO. 


1. A proceeding by information in the nature of a quo warranto is a civil 
and not a criminal proceeding; consequently, in the county of St. 
Louis, the circuit court may entertain jurisdiction thereof. State, on 
relation, §c., v. Lingo, 496. é 

2. A power to remove from office necessarily includes a power to suspend 
from office. Id. 


R 


RAILROAD CORPORATIONS. 


1. The owner of cattle is under no obligation to keep them on his own 
premises; if, however, he should permit them to roam at large and 
they should go upon the track of a railroad and be injured unavoidably, 
through no want of diligence and care on the part of the agents and 
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RAILROAD CORPORATIONS—( Continued.) 


servants of the railroad company, he would be without redress. Gor- 
man v. Pacific Railroad, 441. 

2. The degree of care to be exercised by a railroad company in prevent- 
ing the destruction of property or other injuries must be proportioned 
to the dangerous nature of the means and instruments employed by it. 
Id. 

8. Though, as a proprietor, a railroad company is under no greater ob- 
ligation to fence its road than any other owner of land is to fence the 
same, if the road be not fenced that fact should be considered in esti- 
mating the degree of care to be exercised by the company. Jd. 

4. Railroad corporations, like natural persons, are subject to such reason- 
able police regulations as the legislature may prescribe for the preser- 
vation of the lives and property of the people ; the legislature has power 
to require them’ to fence their roads and to erect and maintain cattle- 
guards at the road crossings, or to respond in damages for all injuries 
arising from an omission so to do, although their charters contained no 
reservation of such a power. Id. 

5. The 51st section of the general railroad act of February 24, 1853, 
(Sess. Acts, 1853, p. 121, 148,) requiring railroad corporations to erect) 
and maintain fences along the lines of their roads where they pass 
through inclosed fields, and cattle-guards at all road crossings, was ap- 
plicable to and binding upon the Pacific Railroad corporation whether 
the provisions of said act were accepted or not by said corporation. Jd. 

6. In actions to recover damages for injuries sustained through the omis- 
sion of a railroad corporation to fence its road as required by section 
51 of the general’ railroad act of February 24, 1853, the question of 
care and diligence on the part of the corporation, through its agents 
and servants, can not arise. If the road be not fenced as required by 
law, it matters not that the highest care is exercised by the agents of 
the corporation. Id. 

RECOGNIZANCE. 

See APPEAL Bonp. CRIMES AND PUNISHMENTS. 
REFEREE. 

See Practice, 13. 
REFORMATION OF WRITTEN INSTRUMENT. 

8. Reformation of a written agreement on the ground of mistake will be 
decreed only when the proof of the mistake is clear and satisfactory. 
Able v. Union Insurance Co., 56. , 

2. Where the reformation of a written instrument is sought, the petition 
should state the terms of the contract as sought to be reformed with 
certainty. Jd. 

RELATION. , 
See Warranty, 2, 8. 
REMOVAL FROM OFFICE. 


1. A power to remove from office necessarily includes a power to suspend 
from office. State, ex rel., §c., v. Lingo, 496. 
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REPEAL. 


See FEEs. 


REPLEVIN. 


1. In suits for the possession of personal property, under article 8 of the 
practice act of 1849 (Sess. Acts, 1849, p. 82), the provisions of the re- 
plevin act of 1845 (R. C. 1845, p. 922) are applicable so far as it may 
be necessary to resort to them to prevent a failure of justice ; the pro- 
visions of said article govern as far as they are applicable. Collins v. 
Hough, 149. 

. Where, in an action under the 8th article of the practice act of 1849, 
the plaintiff gives a return bond and receives the property sued for, and 
fails to prosecute the action, an assessment of the value of the prop- 
erty and damages for its detention may be made, and judgment against 
the plaintiff rendered, as directed in sections 8 and 9 of the replevin 
act of 1845. Id. ‘ 

. Summary statutory proceedings against the securities in the return 
bond must be had under section 9 of the 8th article of the practice act 
of 1849. Id. 

. Double damages for the detention of the property by the plaintiff can 
not be given against his sureties. Id. 

. Where there is only an agreement to sell a slave and not a sale executed, 
an action for the possession can not be maintained ; the remedy is an 
action for damages arising from the breach of the contract. Suggett’s 
Adm’r ¥. Cason’s Adm’r, 221. 

- In an action for the possession of personal property under article 8 of 
the practice act of 1849 (Sess. Acts, 1849, p. 82), the plaintiff can not, 
by taking a nonsuit, prevent a judgment being rendered against him 
for a return of the property, or for damages. Berghoff v. Heckwolf, 
611. 

. If the plaintiff should dismiss his suit, and the defendant should omit 
to have the damages assessed or judgment rendered for the return of 
property, the defendant would have a complete remedy by action on 
the bond given by plaintiff under section 3 of article 8 of the practice 
act of 1849. Hd. 


8. The condition in such a bond to prosecute the action is a condition to 





prosecute it with effect, that is, with success; if the plaintiff voluntarily 
takes a nonsuit, this will amount to a breach of such condition, and the 
obligee may in an action on the bond recover full damages, within the 
limit of the penalty, without first obtaining a judgment for the return 
of the property or for damages. Id. 

9. In actions in the St. Louis law commissioner’s court for the possession 
of personal property, under article 8 of the practice act of 1849, although 
the court could not entertain jurisdiction where the value of the property 
claimed exceeds $150, yet, if the plaintiff failed to prosecute his action, 
the law commissioner’s court might have rendered judgment against the 
plaintiff for an amount exceeding $150 and within the penalty of the 
bond given by himself. Jd. 














RES ADJUDICATA. 
See Former RECOVERY. 
RESCUE. 

1. An indictment for a rescue should state the nature and cause of the 
imprisonment of the person alleged to have been rescued; it should 
also state whether the person from whom the rescue was made was a 
public officer or a private person. State v. Hilton, 199. 

2. If a rescue be made of a person in the custody of a private person, there 
is no offence unless the rescuer knows that the person in custody is 
under arrest for a felony or misdemeanor. Id. 

RIOTS. 
See CrIMES AND PUNISHMENTS, 18. 
ROADS AND HIGHWAYS. 


1. Where a road has been opened by order of a county court, the proper 
course to be pursued by one who wishes to have the same closed is to 
apply to the county court by petition, under the 30th and 31st sections 
of article 1st of the act concerning roads and highways (R. C. 1855, p. 
1874) to vacate the same as useless. Bruce v. Saline County, 262. 


S 





SALES. 
See VENDORS AND PURCHASERS. 
i ST. LOUIS COUNTY. 
See FEEs. 
ST. LOUIS CRIMINAL COURT. 
See Circuit Court or St. Louis County. 
ST. LOUIS PUBLIC SCHOOLS. 


1. The real estate belonging to the board of public schools of the city of 
St. Louis is liable to be assessed, under and by virtue of ordinances of 
the city of St. Louis, for the construction of sewers, paving of side- 
walks, opening streets, &c. (Lockwood v. City of St. Louis, 24 Mo. 
20, affirmed.) St. Louis Public Schools v. City of St. Louis, 468. 

SELLING INTOXICATING LIQUORS. 
See Crimes AND PUNISHMENTS. 
SET-OFF. 

1. A plaintiff can not set up, by way of defence to a set-off, a demand 
against the defendant that he might haye included in his petition. 
Dawson v. Dillon, 895. 

SHERIFF’S RETURN. 


See ATTACHMENT, 3. Practice, 63. 


1. A sheriff’s return of process, regular on its face, is conclusive upon 
the parties to the suit; its truth can not be controverted by answer or 
otherwise in the suit in which it is made. Delinger’s Adm’r v. Hig- 
gins, 180. 
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SHERIFF’S RETURN—( Continued.) 
2. 


In a suit on a judgment of a sister state the record showed that the 
writ of summons was returned “executed in full;” held, that there 
was prima facie evidence of jurisdiction of the person. Blackburn v. 
Jackson, 308. 


SHERIFF’S SALE. - 


See Execution. Fraup anp FRAUDULENT CONVEYANCES. VENDORS 


AND PurRcHASERS, 8, 4. 


SLANDER. 
1. 


Slanderous words charging a man with having whipped his wife are 
not actionable per se; special damage must be alleged and proved. 
Birch v. Benton, 158. 


. Words imputing an indictable offence for which corporal punishment 


may be inflicted as the immediate punishment, and not as the conse- 
quence of a failure to satisfy a pecuniary penalty, are actionable in 
themselves. Id. 


. Under the revised code of 1845, “‘to publish maliciously and falsely, in 


any manner whatever, that any person has been guilty of fornication 
and adultery,” was actionable. Id. 


. The office of an innuendo is to explain the meaning of the defendant in 


using the slanderous words ; and this meaning as averred by an innu- 
endo is a question of fact to be decided by the jury. Id. 


. The question whether there is a fatal variance between the allegations 


of a petition and the proof is a question for the court. Id. 


. In an action of slander the slanderous words must be proved as charg- 


ed; proof of equivalent words is not sufficient. Id. 


. It is too late, after verdict in an action for slander, to object to the suf- 


ficiency of the justification set forth in the answer. Evans v. Frank- 
lin, 252. 


. Words charging that a man had whipped his mother are not actionable 


in themselves ; special damage must be alleged. Speaker v. McKenzie, 
255. 


SLAVERY. 
See AGREEMENT, 1. HusBaNnp AND WIFE, 2. 
1. 


It is not necessary, in every case where an issue is raised as to the free- 
dom or slavery of a person of color, that his freedom should be proved 
by showing a strict compliance with the statutory requirements in re- 
spect to emancipation. In suits other than those for freedom, admis- 
sions of the former owner that he had set the alleged slave free, and even 
presumptions, may be resorted to to establish the alleged freedom. 
Durham vy. Durham, 507. 


2. Where, in an action of unlawful detainer, the defendant admits that 


he is in possession of the premises under and by virtue of a lease ex- 
ecuted by the plaintiff, he can not be permitted to invoke the presump- 
tion that the plaintiff, being a person of color, is a slave and conse- 
quently incapacitated to make a lease or to maintain such a suit. 
Helmes v. Stewart, 529. 
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STATUTE OF FRAUDS. 


1. Agreements that may be performed within a year from the making 
thereof are not within the statute of frauds. Suggett’s Adm’r v. Cason’s 
Adm’r, 221. 

2. Where an agreement not in writing has been wholly performed on one 
side, the other party thereto can not interpose the defence of the stat- 
ute of frauds. Id. 

8. A. borrowed of B. $120 to enable him to enter a tract of land and was 
to have the money for a year by giving a mortgage upon the land 
when entered; the land was entered but the mortgage was not given. 
Held, that B. might maintain an action against A. within the year for 
the money so loaned. The agreement to give a mortgage being within 
the statute of frauds, the promise to wait a year for the money was 
therefore without consideration. Binion v. Browning, 270. 

STATUTE OF LIMITATIONS. 


See LimiraTIon. 
STOCKHOLDER. 

See EvipEnceE, 17, 18. i} 
SUMMONS. 

See SHerirr’s RETURN. 


SUPREME COURT. 
See PRAcTICE. 


SURETIES. 
See GuarDIANsHIP. BiLits oF EXCHANGE AND Promissory Notes, 2. 


SURVEYOR GENERAL. 

See Lanps anp Lanp TiITLeEs. 
SURVEYS. 

See Lanps anp Lanp TITLEs. 
SUSPENSION FROM OFFICE. 

See REMOVAL FROM OFFICE. 


T 


TAX. 
1. The real estate belonging to the board of public schools of the city of 
St. Louis is liable to be assessed, under and by virtue of ordinances of 
the city of St. Louis, for the construction of sewers, paving side- 
walks, opening streets, &c. (Lockwood v. City of St. Louis, 20 Mo. 
affirmed.) St. Louis Public Schools v. City of St. Louis, 468. 
TAXING MERCHANTS. 
See MERCHANTS. 
TORT. 


See TRESPASS. 
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TRESPASS. 


1. Quere, where the petition is in the ordinary form of a petition in tres- 
pass, not concluding contra formam statuti, and not containing a prayer 
for treble damages, whether a judgment for treble damages under the 
“act to prevent certain trespasses” (R. C. 1845) could be supported. 
Walther v. Warner, 143. 

2. Where the court in which the cause is tried refuses to treble the dam- 
ages, the supreme court will not review this action unless the evidence 
bearing upon the question of “probable cause” be preserved. Jd. 

8. The burden of showing “ probable cause” is on the defendant; but it is 
not necessary that he should set it up in his answer. Id. 

TROVER. 


1. Justices of the peace have jurisdiction in actions of trover only in cases 
where the damages claimed do not exceed fifty dollars. Glasby v. 
Prewitt, 121. 

TRUST. 


See Equity. Fraup AND FRAUDULENT CONVEYANCES. 


U 


USAGE OF TRADE. 
See Custom. 
USURY. 
1. Usury must be specially pleaded. Bond v. Worley, 253. 


Vv 


VACATING ROADS. 

See Roaps anp Hicuways. 
VARIANCE. 

See Evipence, 2,3. ~ 
VENDOR’S LIEN. 


1. Where land is sold and a title bond given by the vendor, the interest ot 
the vendee may be seized and sold under an execution against him. 
Lumley v. Robinson, 364. 

2. Should, however, the vendor, under a judgment rendered in his favor 
for the purchase money or a portion thereof, levy upon the interest of 
the vendee and purchase in the same at the execution sale, he will stand 
just where he stood before the sale; the vendee will still be entitled to 
a conveyance upon the payment of the purchase money. Jd. 

8. To entitle the vendee, in such case, to a decree of title, his petition must 
contain an offer to pay the purchase money due. Jd. 

VENDORS AND PURCHASERS. 
See Execution. Equity, 5. Licrensr, 3, 4. Fraup anp FrRaup- 

ULENT CONVEYANCES. 

1. The rule that a purchase of an adverse title by a trustee, mortgagee, 
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VENDORS AND PURCHASERS—( Continued.) 


co 


or tenant for life, enures to the benefit of the cestui que trust, mortgagor 
or remainderman, is not applicable to cases where there is no title 
whatever in the cestui que trust, &c., and the trustee, mortgagee, or ten- 
ant for life, not being in possession, is guilty of no fraud or unfair deal- 
ing, and derives no unjust advantage from the relation he sustains to 
the cestui que trust. “Price v. Evans, 30. 


. Where the title to which a trust or mortgage attaches fails absolutely, 


the trustee or mortgagee—in the absence of fraud and unfair dealing, 
or unfair advantage arising out of the relation sustained to the cestui que 
trust or mortgagor—may purchase and hold for his own benefit an ad- 
verse title. Jd. 


. A purchaser at a sheriff’s sale is a purchaser within the meaning of the 


recording acts. Draper v. Bryson, 108. 


. Under the act of February 1, 1817, (1 Terr. Laws, p. 543,) a purchaser 


at a sheriff’s sale, who took with notice of a prior unrecorded deed, 
was postponed to the prior purchaser. Draper v. Bryson, 108. 


. Draper v. Bryson, 17 Mo. 71, affirmed. Id. 
. A. B., in the presence of his niece, a young lady living with her 


mother and attending school, requested a merchant to furnish goods to 
her and charge the same to him. Held, that goods purchased by her 
before the countermanding of the order were purchased upon the 
credit of the uncle and not of the niece; that she would not be ren- 
dered liable therefor by reason of a revocation or countermand not com- 
municated to her and of which she had no knowledge. Brent v. Cobb, 
196. 


. Where there is only an agreement to sell a slave and not a sale executed, 


an action for the possession can not be maintained ; the remedy is an 
action for damages arising from the breach of the contract. Suggett’s 
Adm’r v. Cason’s Adm’r, 221. 


. Agreements that may be performed within a year from the making 


thereof are not within the statute of frauds. Id. 


. Where an agreement not in writing has been wholly performed on one 


side the other party thereto can not interpose the defence of the statute 
of frauds. Id. 


VOLUNTARY ASSIGNMENTS. 


See ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. 


WwW 


WARRANTY. 


% 


A. conveyed certain premises to B. with warranty ; B. conveyed the 
same to C.; C. agreed to convey the same to D. ; D. entered into pos- 
session and continued in possession thereof until evicted by persons 
claiming under paramount title ; after this eviction D. obtained a decree 
of specific performance in a suit that he had instituted against C. pre- 
vious to the eviction ; this decree vested in D. all the right, title and in- 
terest that C. had in the premises at the date of the sale to D. Hed, 
42—vVOL. XXVI. 
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WARRANT Y—( Continued.) 







inasmuch as there was no interest or estate in C. upon which the decree 
could take effect, that it did not operate an assignment to D. of the 
covenant of warranty so as to enable D. to maintain a suit thereon 
against A. (Per Scort, Judge.) Vancourt v. Moore, 92. 


2. Previous to the decree of specific performance in the suit of D. against 


C., C. obtained a judgment against A. in a suit on the covenant of war- 
ranty, which judgment was paid by A., C. indemnifying him against 
any liability to any other person on account of his covenants in his 
deed ; held—it appearing that at the time of the eviction of D. he had 
not paid to C. the purchase money agreed to be paid, and consequently 
had not a complete equitable title as against C.—that the judgment in 
favor of C. against A. was a bar to a suit by D. against A. on the cov- 
enant of warranty ; that the decree would not, in such case, relate back 
to a point of time anterior to the eviction, although, if there had been 
no recovery by C. against A., the decree would so relate and would 
operate as an assignment of the covenant of warranty. (Per Ricn- 
ARDSON, Judge.) Id. 


3. A. having notice of the equitable rights of D. and taking also a bond of 







indemnity from C., the decree would relate back to the time of the sale 
by C.to D. (Per Narron, Judge.) Id. 


4. A warranty is implied in every partition. Picot v. Page, 398. See 


remarks of Napton, Judge, in Smith v. Sweringen, p. 551. 


WILLS AND TESTAMENTS. 
1. A bequest to a son-in-law, though he is not designated as such, is a 


naming of the daughter within section 11 of the act concerning wills. 
(R. C. 1845, p. 1080.) Hockensmith v. Slusher, 237. 


2. In suits under section 30 of the act concerning wills (R. C. 1845, p. 


1571), to contest the validity of wills, the supreme court will review the 
proceedings of the lower courts only in matters of law. Letton v. 
Graves, 250. 


3. A testator died leaving him surviving six children, and four grand- 





children, the children of two deceased daughters. By his will he made 
certain specific devises and bequests to his widow and to others and 
for the payment of debts. To three of his grand-children (daughters 
of one of said deceased daughters) he made a devise as follows: “I 
also give and bequeath to my grand-daughters, M. A. B., M. E. B. 
and F. W.—children of my daughter, F. W. C.—such portion of my 
landed estate as would have been their mother’s had she survived me 
and I had died intestate, to be divided equally between them.” To the 
other grand-child he made a devise as follows : “Taking into consider- 
ation the present state of the remaining members of my family, I think 
it but just and equitable that my grand-daughter, M. J. S., shall re- 
ceive only one-half of such proportion of my landed estate as would 
have been her mother’s had she survived me and I had died intes- 
tate.” The testator not having named three of his daughters in his 
will, he died intestate as to.them. Held, that the intestacy alluded to 
in these devises to his grand-children was not a total intestacy ; that 
the testator had reference therein to that portion only of his estate 
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WILLS AND TESTAMENTS—( Continued.) 


which was not embraced in the specific devises made by him. Smith 
v. Sweringen, 551. 

4. One J. McH. died leaving him surviving his wife, and five children of 
ages varying from seven to nineteen years. His property consisted 
exclusively of personal property. His will is as follows: “In the 
name of God, Amen. I, I. McH., of, &., being of sound mind, &c., 
do, therefore, make, ordain, publish and declare this to be my last will 
and testament—that is to say, First, After all my debts are paid and 
discharged, the residue of my estate, real, personal and mixed, I give 
and bequeath and dispose of as follows, to-wit, viz.: All my estate, real, 
personal and mixed, I give to my beloved wife Mary Ann, and all 
money that may be in possession or at interest, or in any situation 
whatsoever at the period of my demise, including any and all dues to 
me then owing, shall to the said wife, Mary Ann, be to her as my last 
will and testament, reserving to her the right of disposal in the man- 
ner following, to-wit, viz.: Provided, however, that if my aforesaid 
wife Mary Ann shall of her own will and free accord unite herself in 
the bonds of matrimony to another person, then the full meaning of 
this will, as above devised, shall be transferred to the surviving children 
of the testator according to law, reserving to the said Mary Ann her 
right of dower according to said law. And further, that if my wife, 
the said Mary Ann, shall remain single during the minority of our 
children, then she shall at their maturity give to the said children, who 

§ may then be living, their right, title and interest to, and in, for any 
property belonging to my estate, real, personal and mixed, reserving to 
herself the right of dower hereinbefore stated. And further, that the 
division of the said property then existing shall be made equal among 
my children, share and share to each alike, without distinction, pre- 
ferment or feeling. And further, that in order to secure to my said 
wife Mary Ann the furtherance of my will and testament, and to my 
children their right, title and interest hereby bequeathed to them out 
of my property, I hereby appoint and constitute as the executors of 
this, my last will and testament,” &c. Held, that the widow did not be- 
come invested, by virtue of the will, with the power to dispose at pleas- 

ure of the property bequeathed ; that those portions thereof to which 

i the children would become ultimately entitled she held as trustee for 

them ; that, although she might, entirely in accordance with the direc- 
tions of the will and in conformity to the trust confided in her, pay over 
to each child, on its arriving at majority, its share of the property be- 
queathed, yet she could not, under all circumstances, be compelled so 
to pay over; that such payment, if it could be enforced at all, must be 
enforced through the intervention of a court of general equity juris- 
diction. Rose § Wife v. McHose’s Exec’rs, 590. 


WITNESS. 


1. A. and B. were jointly indicted for a felonious assault; A. was tried 
separately and convicted, and his punishment assessed at the payment 
of a fine ; afterwards, upon the trial of B., A. was offered as a witness 
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WITNESS—( Continued.) 


in his behalf: held, although it did not appear that he had paid the fine, 
that he was a competent witness. State v. Stotts, 307. ’ 

2. In a suit against a corporation, a stockholder thereof is a competent 
witness in behalf of the corporation; he is not a person for whose im- 
mediate benefit the suit is defended, although, in case of a deficiency 
of corporate property, his individual property would be liable to be 
taken on execution to double the amount of his stock. Barclay v. 
Globe Mutual Insurance Co., 490. 

3. Quere, would he be a competent witness if the corporation should be 
shown to be insolvent? Id. 


WRIT. 

See ArTacHMENT, 8. Suerirr’s Return. Practice, 68. 
WRIT OF INQUIRY. 

See Practice, 8, 10. 














